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OFFICE OF MANAGEMENT AND
BUDGET

OFFICE OF FEDERAL PROCUREMENT
POLICY

48 CFR Part 9903

Cost Accounting Standards Board;
Applicability, Thresholds and Waiver
of Cost Accounting Standards
Coverage

AGENCY: Cost Accounting Standards
Board, Office of Federal Procurement
Policy, OMB.

ACTION: Interim Rule.

SUMMARY: The Office of Federal
Procurement Policy, Cost Accounting
Standards Board, is revising
applicability, thresholds and procedures
for the application of the Cost
Accounting Standards (CAS) to
negotiated government contracts. This
rulemaking is authorized pursuant to
Section 26 of the Office of Federal
Procurement Policy Act, 41 U.S.C. 422.
The Board is taking action on this topic
in order to adjust CAS applicability
requirements and dollar thresholds in
accordance with the provisions of the
National Defense Authorization Act for
Fiscal Year 2000, Pub. L. 106-65.
DATES: The effective date of this interim
rule is April 2, 2000. Comments on the
rule must be submitted in writing, by
letter, and must be received by April 7,
2000.

ADDRESSES: Comments should be
addressed to Richard C. Loeb, Executive
Secretary, Cost Accounting Standards
Board, Office of Federal Procurement
Policy, 725 17th Street, NW, Room
9013, Washington, DC 20503. Attn:
CASB Docket 00-01. The submission of
public comments via the Internet by “E-
mail” will not satisfy the specified
requirement that public comments must
be submitted in writing, by letter, as
receipt of a readable data file cannot be
assured.

FOR FURTHER INFORMATION CONTACT.:
Richard C. Loeb, Executive Secretary,
Cost Accounting Standards Board
(telephone: 202-395-3254).
SUPPLEMENTARY INFORMATION

A. Regulatory Process

The CAS Board’s rules, regulations
and Standards are codified at 48 CFR
Chapter 99. Normally, the CAS Board
follows a statutorily prescribed ““four-
step” rulemaking process prior to the
issuance of a final rule (see 41 U.S.C.
§422(g)). However, the Board is
proceeding to issue this interim rule in
light of recent statutory changes to its
enabling statute. The Board welcomes

public comment on these changes, and
will consider any comments received
prior to promulgation of a final rule.

B. Background

On October 5, 1999, the President
signed into law the National Defense
Authorization Act for Fiscal Year 2000,
Pub. L. 106-65. Sec. 802 of that Act,
entitled ““Streamlined Applicability of
Cost Accounting Standards,” makes
certain changes in the applicability
requirements for CAS coverage. This
interim rule is designed to reflect these
changes in the CAS Board’s rules.

Summary of Amendments

“Trigger contract’: 48 CFR 9903.201—
1(b) is amended by adding a new
subparagraph (7) that exempts contracts
and subcontracts from CAS coverage,
provided that the business unit of the
contractor or subcontractor has not
received a single CAS-covered contract
or subcontract of $7.5 million or more.

“Firm-fixed price contract
exemption”: The Board is implementing
this statutory exemption by amending
48 CFR 9903.201-1(b) to revise
subparagraph (15) to exempt from CAS
coverage, firm-fixed-price contracts and
subcontracts awarded on the basis of
adequate price competition without
submission of cost or pricing data. The
Board is using the term “cost or pricing
data” rather than “certified”” cost or
pricing data in order to conform to the
statutory requirements of 10 U.S.C.
§2306(h)(1) and 41 U.S.C. § 254(b),
which defines “Cost or pricing data” as
data that requires certification.

“Types of CAS coverage”: 48 CFR
9903.201-2(a) is amended by revising
the dollar threshold for “full CAS
coverage” from $25 million to $50
million, and deleting the requirement
that to be subject to “full CAS
coverage”, that a contractor or
subcontractor have received at least one
contract or subcontract that exceeded $1
million (the previous “trigger contract”
amount for initiation of “full CAS
coverage”). 48 CFR 9903.201-2(b) is
amended by revising the definition of
“modified CAS coverage” to indicate
that such coverage applies to covered
contracts and subcontracts where the
total value of CAS-covered contracts
and subcontracts received by a business
unit is less than $50 million.
Conforming amendments have also been
made to the solicitation provisions and
contract clauses appearing at 9903.201—
3 and 9903.201—4, respectively.

“Waiver”: 48 CFR 9903.201-5 is
amended by revising this section to
provide for agency CAS waiver
authority under certain circumstances.

“Disclosure requirements’’: 48 CFR
9903.202-1(b) is amended by revising
the dollar amount for disclosure from
$25 million to $50 million, and deleting
the requirement that a contractor or
subcontractor have received at least one
contract in excess of $1 million.

C. Paperwork Reduction Act

The Paperwork Reduction Act, Public
Law 96-511, does not apply to this rule,
because this rule imposes no paperwork
burden on offerors, affected contractors
and subcontractors, or members of the
public which requires the approval of
OMB under 44 U.S.C. § 3501, et seq. The
purpose of this rule is to implement
Pub. L. 105-65.

D. Executive Order 12866 and the
Regulatory Flexibility Act

This rule serves to eliminate certain
administrative requirements associated
with the administration of the Cost
Accounting Standards by covered
government contractors and
subcontractors. The economic impact on
contractors and subcontractors is
therefore expected to be minor. As a
result, the Board has determined that
this is not a “major rule” under the
provisions of Executive Order 12866,
and that a regulatory impact analysis is
not required. Furthermore, this rule will
not have a significant effect on a
substantial number of small entities
because small businesses are exempt
from the application of the Cost
Accounting Standards. Therefore, this
rule does not require a regulatory
flexibility analysis under the Regulatory
Flexibility Act of 1980.

E. Public Comments

Interested persons are invited to
participate by submitting data, views or
arguments with respect to the
amendments contained in this interim
rule. All comments must be in writing
and submitted timely to the address
indicated in the ADDRESSES section of
this document.

List of Subjects in 48 CFR Part 9903

Cost Accounting Standards,
Government Procurement.

Nelson F. Gibbs,
Executive Director, Cost Accounting
Standards Board.

For the reasons set forth in this
preamble, chapter 99 of title 48 of the
Code of Federal Regulations is amended
as set forth below:

1. The authority citation for part 9903
of chapter 99 of title 48 continues to
read as follows:

Authority: Pub. L. 100-679, 102 Stat 4056,
41 U.S.C. 422.
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PART 9903—CONTRACT COVERAGE

Subpart 9903.2—CAS Program
Requirements

9903.201 Contract requirements.

2. Section 9903.201-1 is amended by
adding paragraph (b)(7) and revising
paragraph (b)(15) to read as follows:

9903.201-1 CAS applicability.
* * * * *

(b) * ok %
* * * * *

(7) Contracts or subcontracts of less
than $7.5 million, provided that, at the
time of award, the business unit of the
contractor or subcontractor is not
currently performing any CAS-covered
contracts or subcontracts valued at $7.5

million or greater.
* * * * *

(15) Firm-fixed-price contracts or
subcontracts awarded on the basis of
adequate price competition without
submission of cost or pricing data.

3. Section 9903.201-2 is amended by
revising paragraphs (a)(1) and (2) and
(b)(1) and (2) to read as follows:

9903.201-2 Types of CAS coverage.

(a) * % %

(1) Receive a single CAS-covered
contract award of $50 million or more;
or

(2) Received $50 million or more in
net CAS-covered awards during its
preceding cost accounting period.

(b) Modified coverage. (1) Modified
CAS coverage requires only that the
contractor comply with Standard
9904.401, Consistency in Estimating,
Accumulating, and Reporting Costs,
Standard 9904.402, Consistency in
Allocating Costs Incurred for the Same
Purpose, Standard 9904.405,
Accounting for Unallowable Costs and
Standard 9904.406, Cost Accounting
Standard—Cost Accounting Period.
Modified, rather, than full, CAS
coverage may be applied to a covered
contract of less than $50 million
awarded to a business unit that received
less than $50 million in net CAS-
covered awards in the immediately
preceding cost accounting period.

(2) If any one contract is awarded
with modified CAS coverage, all CAS-
covered contracts awarded to that
business unit during that cost
accounting period must also have
modified coverage with the following
exception: if the business unit receives
a single CAS-covered contract award of
$50 million or more, that contract must
be subject to full CAS coverage.
Thereafter, any covered contract
awarded in the same cost accounting

period must also be subject to full CAS

coverage.
* * * * *

4. Section 9903.201-3 is amended by
revising the clause heading; by revising
paragraph (c)(3) in Part I of the clause;
by revising the CAUTION paragraph
following paragraph (c)(4) in Part I[; and
by revising Part II of the clause, to read
as follows:

9903.201-3 Solicitation provisions.

* * * * *

Cost Accounting Standards Notices and
Certification (April 2000)

* * * * *

I. DISCLOSURE STATEMENT—COST
ACCOUNTING PRACTICES AND
CERTIFICATION

* * * * *

(C) * x %

(3) Certificate of Monetary Exemption.

The offeror hereby certifies that the offeror,
together with all divisions, subsidiaries, and
affiliates under common control, did not
receive net awards of negotiated prime
contracts and subcontracts subject to CAS
totaling $50 million or more in the cost
accounting period immediately preceding the
period in which this proposal was submitted.
The offeror further certifies that if such status
changes before an award resulting from this
proposal, the offeror will advise the
Contracting Officer immediately.

4 * k* %

CAUTION: Offerors currently required to
disclose because they were awarded a CAS-
covered prime contract or subcontract of $50
million or more in the current cost
accounting period may not claim this
exemption (4). Further, the exemption
applies only in connection with proposals
submitted before expiration of the 90-day
period following the cost accounting period
in which the monetary exemption was
exceeded.

II. COST ACCOUNTING STANDARDS—
ELIGIBILITY FOR MODIFIED CONTRACT
COVERAGE

If the offeror is eligible to use the modified
provisions of 9903.201-2(b) and elects to do
so, the offeror shall indicate by checking the
box below. Checking the box below shall
mean that the resultant contract is subject to
the Disclosure and Consistency of Cost
Accounting Practices clause in lieu of the
Cost Accounting Standards clause.

The offeror hereby claims an exemption
from the Cost Accounting Standards clause
under the provisions of 9903.201-2(b) and
certifies that the offeror is eligible for use of
the Disclosure and Consistency of Cost
Accounting Practices clause because during
the cost accounting period immediately
preceding the period in which this proposal
was submitted, the offeror received less than
$50 million in awards of CAS-covered prime
contracts and subcontracts. The offeror
further certifies that if such status changes
before an award resulting from this proposal,
the offeror will advise the Contracting Officer
immediately.

CAUTION: An offeror may not claim the
above eligibility for modified contract
coverage if this proposal is expected to result
in the award of a CAS-covered contract of
$50 million or more or if, during its current
cost accounting period, the offeror has been
awarded a single CAS-covered prime contract
or subcontract of $50 million or more.

* * * * *

5. Section 9903.201—4 is amended by
revising paragraph (c)(1) to read as
follows:

9903.201-4 Contract clauses.

* * * * *

(c) Disclosure and Consistency of Cost
Accounting Practices. (1) The
contracting officer shall insert the clause
set forth below, Disclosure and
Consistency of Cost Accounting
Practices, in negotiated contracts when
the contract amount is over $500,000
but less than $50 million, and the
offeror certifies it is eligible for and
elects to use modified CAS coverage
(see 9903.201-2, unless the clause
prescribed in paragraph (d) of this
subsection is used).

* * * * *

6. Section 9903.201-5 is revised to
read as follows:

9903.201-5 Waiver

(a) The head of an executive agency
may waive the applicability of the Cost
Accounting Standards for a contract or
subcontract with a value of less than
$15 million, if that official determines,
in writing, that the business unit of the
contractor or subcontractor that will
perform the work—

(1) Is primarily engaged in the sale of
commercial items; and

(2) Would not otherwise be subject to
the Cost Accounting Standards under
this chapter.

(b) The head of an executive agency
may waive the applicability of the Cost
Accounting Standards for a contract or
subcontract under exceptional
circumstances when necessary to meet
the needs of the agency. A
determination to waive the applicability
of the Cost Accounting Standards by the
agency head shall be set forth in writing,
and shall include a statement of the
circumstances justifying the waiver.

(c) The head of an executive agency
may not delegate the authority under
paragraphs (a) and (b) of this section, to
any official below the senior
policymaking level in the agency.

(d) The head of each executive agency
shall report the waivers granted under
paragraphs (a) and (b) of this section, for
that agency, to the Cost Accounting
Standards Board, on an annual basis,
not later than 90 days after the close of
the Government’s fiscal year.
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(e) Upon request of an agency head or
his designee, the Cost Accounting
Standards Board may waive all or any
part of the requirements of 9903.201—
4(a), Cost Accounting Standards, or
9903.201—4(c), Disclosure and
Consistency of Cost Accounting
Practices, with respect to a contract
subject to the Cost Accounting
Standards. Any request for a waiver
shall describe the proposed contract or
subcontract for which the waiver is
sought and shall contain—

(1) An unequivocal statement that the
proposed contractor or subcontractor
refuses to accept a contract containing
all or a specified part of a CAS clause
and the specific reason for that refusal;

(2) A statement as to whether the
proposed contractor or subcontractor
has accepted any prime contract or
subcontract containing a CAS clause;

(3) The amount of the proposed award
and the sum of all awards by the agency
requesting the waiver to the proposed

contractor or subcontractor in each of
the preceding 3 years;

(4) A statement that no other source
is available to satisfy the agency’s needs
on a timely basis;

(5) A statement of alternative methods
considered for fulfilling the need and
the agency’s reasons for rejecting them;

(6) A statement of steps being taken
by the agency to establish other sources
of supply for future contracts for the
products or services for which a waiver
is being requested; and

(7) Any other information that may be
useful in evaluating the request.

(f) Except as provided by the Cost
Accounting Standards Board, the
authority in paragraph (e) of this section
shall not be delegated.

7. Section 9903.202-1 is amended by
revising paragraphs (b) (1) and (2) to
read as follows:

9903.202-1 General requirements.

* * * * *

(b)* ]

(1) Any business unit that is selected
to receive a CAS-covered contract or
subcontract of $50 million or more shall
submit a Disclosure Statement before
award.

(2) Any company which, together
with its segments, received net awards
of negotiated prime contracts and
subcontracts subject to CAS totaling $50
million or more in its most recent cost
accounting period, must submit a
Disclosure Statement before award of its
first CAS-covered contract in the
immediately following cost accounting
period. However, if the first CAS-
covered contract is received within 90
days of the start of the cost accounting
period, the contractor is not required to
file until the end of 90 days.

* * * * *

[FR Doc. 00-2621 Filed 2—4—00; 8:45 am]
BILLING CODE 3110-01-U
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