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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AF32

Endangered and Threatened Wildlife
and Plants; Final Determination of
Critical Habitat for the Coastal
California Gnatcatcher

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), designate
critical habitat for the coastal California
gnatcatcher pursuant to the Endangered
Species Act of 1973, as amended (Act).
A total of approximately 207,890
hectares (513,650 acres) in Los Angeles,
Orange, Riverside, San Bernardino, and
San Diego Counties, California are
designated as critical habitat for the
coastal California gnatcatcher.

Critical habitat identifies specific
areas that are essential to the
conservation of a listed species and,
with respect to areas within the
geographic range occupied by the
species, that may require special
management considerations or
protection. The primary constituent
elements for the coastal California
gnatcatcher are those habitat
components that are essential for the
primary biological needs of foraging,
nesting, rearing of young, intra-specific
communication, roosting, dispersal,
genetic exchange, or sheltering. All
areas designated as critical habitat for
the coastal California gnatcatcher
contain one or more of the primary
constituent elements.

We have not designated critical
habitat on lands covered by an existing,
legally operative, incidental take permit
for the coastal California gnatcatcher
under section 10(a)(1)(B) of the Act.
Subsection 4(b)(2) of the Act allows us
to exclude from critical habitat
designation areas where the benefits of
exclusion outweigh the benefits of
designation, provided the exclusion will
not result in the extinction of the
species. We believe that the benefits of
excluding HCPs from the critical habitat
designation for the coastal California
gnatcatcher will outweigh the benefits
of including them.

In areas where HCPs have not yet had
permits issued, we have designated
critical habitat for lands encompassing
essential core populations of coastal
California gnatcatchers and linkage
areas that may require special

management considerations or
protections.

Section 7 of the Act prohibits
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. Section 4 of the Act
requires us to consider economic and
other impacts of specifying any
particular area as critical habitat. We
solicited data and comments from the
public on all aspects of the proposed
rule and economic analysis.

EFFECTIVE DATE: November 24, 2000.

FOR FURTHER INFORMATION CONTACT: Ken
Berg, Field Supervisor, Carlsbad Fish
and Wildlife Office, at the above address
(telephone: 760/431-9440; facsimile
760/431-9624).

SUPPLEMENTARY INFORMATION:

Background

The insectivorous (insect-eating)
coastal California gnatcatcher (Polioptila
californica californica) is a small (length
11 centimeters (4.5 inches), weight 6
grams (0.2 ounces)), long-tailed member
of the old-world warbler and
gnatcatcher family Sylviidae (American
Ornithologist Union 1998). The bird’s
plumage is dark blue-gray above and
grayish-white below. The tail is mostly
black above and below. The male has a
distinctive black cap which is absent
during the winter. Both sexes have a
distinctive white eye-ring.

We listed the coastal California
gnatcatcher as one of three subspecies of
the California gnatcatcher (Polioptila
californica). A recent scientific paper by
Robert Zink, George Barrowclough,
Jonathan Atwood, and Rachelle
Blackwell-Rago presents results of
genetic research on the California
gnatcatcher and calls into question the
status of the coastal California
gnatcatcher as a subspecies. The Service
considers this a significant paper by
noted scientists in the field, and it
merits serious consideration. However,
under the Endangered Species Act, the
Service is required to designate critical
habitat, where prudent and
determinable, for listed species. Since
the coastal California gnatcatcher is
listed under the Act, the Service is
obliged to designate critical habitat for
the entity listed, and the new genetic
study does not provide information that
would remove that obligation.

This subspecies is restricted to coastal
southern California and northwestern
Baja California, Mexico, from Ventura
and San Bernardino Counties,
California, south to approximately El
Rosario, Mexico, at about 30° north
latitude (American Ornithologists’
Union 1957, Atwood 1991, Banks and

Gardner 1992, Garrett and Dunn 1981).
An evaluation of the historic range of
the coastal California gnatcatcher
indicates that about 41 percent of its
latitudinal distribution is within the
United States and 59 percent within
Baja California, Mexico (Atwood 1990).
A more detailed analysis, based on
elevational limits associated with
gnatcatcher locality records, reveals that
a significant portion (65 to 70 percent)
of the coastal California gnatcatcher’s
historic range may have been located in
southern California rather than Baja
California (Atwood 1992). The analysis
further suggests that the species occurs
below about 912 meters (m) (3,000 feet
(ft)) in elevation. Of the approximately
8,700 historic or current locations used
in the analysis for this rule, more than
99 percent occurred below 770 m (2,500
ft).

The coastal California gnatcatcher
(hereafter referred to as the gnatcatcher)
was considered locally common in the
mid-1940s, although a decline in the
extent of its habitat was noted (Grinnell
and Miller 1944). By the 1960s, this
species had apparently experienced a
significant population decline in the
United States that has been attributed to
widespread destruction of its habitat.
Pyle and Small (1961) reported that ““the
California subspecies is very rare, and
lack of recent records of this race
compared with older records may
indicate a drastic reduction in
population.” Atwood (1980) estimated
that no more than 1,000 to 1,500 pairs
remained in the United States. He also
noted that remnant portions of its
habitat were highly fragmented with
nearly all being bordered on at least one
side by rapidly expanding urban
centers. Subsequent reviews of
gnatcatcher status by Garrett and Dunn
(1981) and Unitt (1984) paralleled the
findings of Atwood (1980). The species
was listed as threatened under the Act
in March 1993, due to habitat loss and
fragmentation resulting from urban and
agricultural development, and the
synergistic (combined) effects of
cowbird parasitism and predation (58
FR 16742).

The gnatcatcher typically occurs in or
near sage scrub habitat, which is a broad
category of vegetation that includes the
following plant communities as
classified by Holland (1986): Venturan
coastal sage scrub, Diegan coastal sage
scrub, maritime succulent scrub,
Riversidean sage scrub, Riversidean
alluvial fan (areas created when stream
sediments are deposited) scrub,
southern coastal bluff scrub, and coastal
sage-chaparral scrub. Based upon
dominant species, these communities
have been further divided into series
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such as black sage, brittlebush,
California buckwheat, California
buckwheat-white sage, California
encelia, California sagebrush, California
sagebrush-black sage, California
sagebrush-California buckwheat, coast
prickly-pear, mixed sage, purple sage,
scalebroom, and white sage (Sawyer and
Keeler-Wolf 1995).

The majority of plant species found in
sage scrub habitat are low-growing,
drought-tolerant shrubs and sub-shrubs.
Generally speaking, most types of sage
scrub are dominated by one or more of
the following: California sagebrush
(Artemisia californica), buckwheats
(Eriogonum fasciculatum and E.
cinereum), encelias (Encelia californica
and E. farinosa), and various sages
(commonly Salvia mellifera, S. apiana,
and S. leucophylla). Sage scrub often
occurs in a patchy, or mosaic,
distribution pattern throughout the
range of the gnatcatcher.

Gnatcatchers also use chaparral
(shrubby plants adapted to dry summers
and moist winters), grassland, and
riparian (relating to a natural course of
water such as a drainage or river)
habitats where they occur in proximity
to sage scrub. These non-sage scrub
habitats are used for dispersal and
foraging (Atwood et. al. 1998; Campbell
et al. 1998). Availability of these non-
sage scrub areas may be essential during
certain times of the year for dispersal,
foraging, or nesting, particularly during
drought conditions and following
disturbance of habitat from fire.

A comprehensive overview of the life
history and ecology of the gnatcatcher is
provided by Atwood (1990) and is the
basis for much of the discussion
presented below. The gnatcatcher is
non-migratory and defends breeding
territories ranging in size from 1 to 6
hectares (ha) (2 to 14 acres (ac)).
Reported home ranges vary in size from
5 to 15 ha (13 to 39 ac) for this species
(Mock and Jones 1990). The breeding
season of the gnatcatcher extends from
late February through July with the peak
of nest initiations (startups) occurring
from mid-March through mid-May.
Nests are composed of grasses, bark
strips, small leaves, spider webs, down,
and other materials and are often
located in California sagebrush about 1
m (3 ft) above the ground. Nests are
constructed over a 4- to 10-day period.
Clutch size averages four eggs. The
incubation and nestling periods
encompass about 14 and 16 days,
respectively. Both sexes participate in
all phases of the nesting cycle. Although
the gnatcatcher may occasionally
produce two broods in one nesting
season, the frequency of this behavior is
not known. Juveniles are dependent

upon, or remain closely associated with,
their parents for up to several months
following departure from the nest and
dispersal from their natal (place of birth)
territory.

Dispersal of juveniles generally
requires a corridor of native vegetation
providing certain foraging and shelter
requisites to link larger patches of .
appropriate sage scrub vegetation (Soule
1991). These dispersal corridors
facilitate the exchange of genetic
material and provide a path for
recolonization of areas from which the
species has been extirpated (Soule 1991
and Galvin 1998). It has been suggested
that “natal dispersal [through corridors]
is therefore an important aspect of the
biology of [a] * * * nonmigratory,
territorial bird . . . [such as] the
California gnatcatcher * * *” Galvin
(1998). Although it has also been
suggested that juvenile gnatcatchers are
capable of dispersing long distances (up
to 22 kilometers (14 miles)) across
fragmented and highly disturbed sage
scrub habitat, such as found along
highway and utility corridors or
remnant mosaics of habitat adjacent to
developed lands, generally the species
disperses short distances through
contiguous, undisturbed habitat (Bailey
and Mock 1998, Famolaro and Newman
1998, and Galvin 1998). Moreover, it is
likely that populations will experience
increased juvenile mortality in
fragmented habitats where dispersal
distances are greater than average
(Atwood et al. 1998). This would be
particularly true if dispersal was across
non- or sub-optimal habitats that
function as population sinks (areas
where mortality is greater than
reproduction rates) (Soule 1991).

Previous Federal Action

On March 30, 1993, we published a
final rule determining the gnatcatcher to
be a threatened species (58 FR 16742).
In making this determination, we relied,
in part, on taxonomic studies conducted
by Dr. Jonathan Atwood of the Manomet
Bird Observatory. As is standard
practice in the scientific community, we
cited the conclusions by Dr. Atwood in
a peer reviewed, published scientific
article pertaining to the subspecific
taxonomy of the gnatcatcher (Atwood
1991).

On December 10, 1993, we published
a final special rule concerning the take
of the gnatcatcher pursuant to section
4(d) of the Act (58 FR 63088). This rule
defines the conditions for which
incidental take of the gnatcatcher
resulting from certain land-use practices
regulated by State and local
governments through the Natural
Community Conservation Planning Act

of 1991 (NCCP) would not be a violation
of section 9 of the Act. We found that
implementation of the 4(d) special rule
and the NCCP program provides for
conservation and management of the
gnatcatcher and its habitat in a manner
consistent with the purposes of the Act.

The Endangered Species Committee
of the Building Industry Association of
Southern California and other plaintiffs
filed a suit challenging the listing on
several grounds, but primarily based on
our conclusions regarding gnatcatcher
taxonomy. In a Memorandum Opinion
and Order filed in the U. S. District
Court for the District of Columbia
(District Court) on May 2, 1994, the
District Court vacated the listing
determination, holding that the
Secretary of the Interior (Secretary)
should have made available the
underlying data that formed the basis of
Dr. Atwood’s conclusions on the
taxonomy of the gnatcatcher.

Following the District Court’s
decision, Dr. Atwood released his data
to us. We made these data available to
the public for review and comment on
June 2, 1994 (59 FR 28508). By Order
dated June 16, 1994, the District Court
reinstated the threatened status of the
gnatcatcher pending a determination by
the Secretary whether the listing should
be revised or revoked in light of the
public review and comment of Dr.
Atwood’s data. On March 27, 1995, we
published a determination to retain the
threatened status for the gnatcatcher (60
FR 15693).

At the time of the listing, we
concluded that designation of critical
habitat for the gnatcatcher was not
prudent because such designation
would not benefit the species and
would make the species more
vulnerable to activities prohibited under
section 9 of the Act. We were aware of
several instances of apparently
intentional habitat destruction that
occurred during the listing process. In
addition, most land occupied by the
gnatcatcher was in private ownership,
and we did not believe designation of
critical habitat to be of benefit because
of a lack of a Federal nexus (critical
habitat has regulatory applicability only
for activities carried out, funded, or
authorized by a Federal agency).

On May 21, 1997, the U. S. Court of
Appeals for the Ninth Circuit issued an
opinion (Natural Resources Defense
Council v. U.S. Department of the
Interior, 113 F. 3d 1121) requiring us to
issue a new decision regarding the
prudency of determining critical habitat
for the gnatcatcher. In this opinion, the
Court held that the “increased threat”
criterion in the regulations may justify
a not prudent finding only when we
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have weighed the benefits of
designation against the risks of
designation. Secondly, with respect to
the “not beneficial” criterion explicit in
the regulations, the Court ruled that our
conclusion that designation of critical
habitat was not prudent because it
would fail to control the majority of
land-use activities within critical habitat
was inconsistent with Congressional
intent that the not prudent exception to
designation should apply “only in rare
circumstances.” The Court noted that a
substantial portion of gnatcatcher
habitat would be subject to a future
Federal nexus sufficient to trigger
section 7 consultation requirements
regarding critical habitat. Finally, the
Circuit Court determined that our
conclusion that designation of critical
habitat would be less beneficial to the
species than another type of protection
(e.g., State of California Natural
Community Conservation Planning
(NCCP) efforts) did not absolve us from
the requirement to designate critical
habitat. The Court also criticized the
lack of specificity in our analysis.

On February 8, 1999, we published a
notice of determination in the Federal
Register (64 FR 5957) regarding the
prudency of designating critical habitat
for the gnatcatcher. We found that the
designation of critical habitat was
prudent on Federal lands within the
range of the gnatcatcher and non-
Federal lands where a current or likely
future Federal nexus exists. We
determined that designating critical
habitat on private lands lacking a
current or likely future Federal nexus or
any lands subject to the provision of an
approved HCP under section 10(a)(1)(B)
of the Act and/or an approved NCCP
under which the gnatcatcher is a
covered species would provide no
additional benefit to the species.
Further, we determined that the threats
(e.g., activities prohibited under section
9 of the Act) from designating critical
habitat on private lands would outweigh
the benefits in certain areas.

On August 4, 1999, in response to a
motion filed by the Natural Resources
Defense Council, the U.S. District Court
for the Central District of California
ordered the Service to propose critical
habitat by October 4, 1999. In response
to this order and in preparation of a
proposal using our prudency
determination (64 FR 5957), we had
difficulty delineating critical habitat
because of uncertainty identifying likely
future Federal nexuses. Since
publication of the determination, we
discovered that the Federal nexuses
relied on in our prudency determination
for several development projects no
longer existed. Conversely, other

projects were found to have current
Federal nexuses, which were lacking
when we developed the prudency
determination. Given the
unpredictability of determining whether
a Federal nexus is likely to exist on any
given parcel of private land, we have
reevaluated our previous conclusion
and now conclude that there may be a
regulatory benefit from designating
critical habitat for the gnatcatcher on
private lands now lacking an
identifiable Federal nexus because such
lands may have a nexus to a Federal
agency action in the future.

In our initial prudency determination
(64 FR 5957), we described the threat
posed by vandalism towards the
gnatcatcher and its habitat, largely
coastal sage scrub. We cited several
cases under investigation by our Law
Enforcement Division and various
newspaper articles regarding this threat.
We determined that the designation of
critical habitat would increase the
instances of habitat destruction and
exacerbate threats to the gnatcatcher.
Therefore, we concluded that the threat
posed by vandalism that would result
from designating private lands lacking a
Federal nexus as critical habitat would
outweigh the benefit provided by such
a designation. We acknowledged that
critical habitat may provide some
benefit by highlighting areas where the
species may occur or areas that are
important to recovery. However, we
stated that such locational data are well
known, and designation of critical
habitat on private lands may incite some
members of the public and increase
incidences of habitat vandalism above
current levels.

We have reconsidered our evaluation
in the prudency determination of the
threats posed by vandalism. We have
determined that the threats to the
gnatcatcher and its habitat from the
specific instances of habitat destruction
we identified do not outweigh the
broader educational, and any potential
regulatory and other possible benefits,
that a designation of critical habitat
would provide for this species. The
instances of likely vandalism, though
real, were relatively isolated given the
wide-ranging habitat of the gnatcatcher.
Additionally, having determined that
the existence of current or likely future
Federal nexuses is an unreliable basis
upon which to include or exclude
private lands as critical habitat, we are
not compelled to identify specific
scattered parcels of private land with
presumptive Federal nexuses. Instead,
we are able to use a landscape approach
in identifying areas for critical habitat
designation that does not appear to
highlight individual parcels of private

land. Consequently, we conclude that
designating critical habitat on private
lands will not increase incidences of
habitat vandalism above current levels
for this species. Furthermore, a
designation of critical habitat will
provide some educational benefit by
formally identifying on a range-wide
basis those areas essential to the
conservation of the species and, thus,
the areas likely to be the focus of our
recovery efforts for the gnatcatcher.
Therefore, we conclude that the benefits
of designating critical habitat on non-
Federal lands essential for the
conservation of the gnatcatcher
outweigh the risks of increased
vandalism resulting from such
designation.

In light of our decision to reconsider
the prudency determination, we needed
additional time to revise the
determination (64 FR 5957) and develop
a proposed critical habitat rule based on
the revised determination. We,
therefore, requested an extension of 120
days in which to reevaluate prudency
and propose critical habitat, which the
District Court granted. The Court also
ordered us to publish a final critical
habitat rule by September 30, 2000.

On February 7, 2000, we published a
proposed determination for the
designation of critical habitat for the
gnatcatcher (65 FR 5946). A total of
approximately 323,726 hectares
(799,916 acres) was proposed as critical
habitat for the gnatcatcher in Los
Angeles, Orange, Riverside, San
Bernardino, and San Diego Counties,
California. The comment period was
open until April 8, 2000. During this 60-
day comment period we held three
public hearings (Anaheim on February
15, San Diego on February 17, and
Riverside on February 23, 2000). On
June 29, 2000, we published a notice (65
FR 40073) announcing the reopening of
the comment period on the proposal to
designate critical habitat for the
gnatcatcher and a notice of availability
of the draft economic analysis on the
proposed determination. The comment
period was open until July 31, 2000, an
additional 30 days. On July 11, 2000, we
published a notice (65 FR 42662)
correcting the electronic mail address
for public comment during this second
comment period.

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) the specific areas
within the geographic area occupied by
a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
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special management considerations or
protection; and (ii) specific areas
outside the geographic area occupied by
a species at the time it is listed, upon

a determination that such areas are
essential for the conservation of the
species. “‘Conservation” means the use
of all methods and procedures that are
necessary to bring an endangered or a
threatened species to the point at which
listing under the Act is no longer
necessary.

Critical habitat receives protection
under section 7 of the Act through the
prohibition against destruction or
adverse modification of critical habitat
with regard to actions carried out,
funded, or authorized by a Federal
agency. Section 7 also requires
conferences on Federal actions that are
likely to result in the destruction or
adverse modification of critical habitat.
In our regulations at 50 CFR 402.02, we
define destruction or adverse
modification as “* * * the direct or
indirect alteration that appreciably
diminishes the value of critical habitat
for both the survival and recovery of a
listed species. Such alterations include,
but are not limited to, alterations
adversely modifying any of those
physical or biological features that were
the basis for determining the habitat to
be critical.” Aside from the added
protection that may be provided under
section 7, the Act does not provide other
forms of protection to lands designated
as critical habitat. Because consultation
under section 7 of the Act does not
apply to activities on private or other
non-Federal lands that do not involve a
Federal nexus, critical habitat
designation would not afford any
additional protections under the Act
against such activities.

In order to be included in a critical
habitat designation, the habitat must
first be ““essential to the conservation of
the species.” Critical habitat
designations identify, to the extent
known using the best scientific and
commercial data available, habitat areas
that provide essential life cycle needs of
the species (i.e., areas on which are
found the primary constituent elements,
as defined at 50 CFR 424.12(b)).

Section 4 requires that we designate
critical habitat at the time of listing and
based on what we know at the time of
the designation. When we designate
critical habitat at the time of listing or
under short court-ordered deadlines, we
will often not have sufficient
information to identify all areas of
critical habitat. We are required,
nevertheless, to make a decision and
thus must base our designations on
what, at the time of designation, we
know to be critical habitat.

Within the geographic area occupied
by the species, we will designate only
areas currently known to be essential.
Essential areas should already have the
features and habitat characteristics that
are necessary to sustain the species. We
will not speculate about what areas
might be found to be essential if better
information became available, or what
areas may become essential over time. If
the information available at the time of
designation does not show that an area
provides essential life cycle needs of the
species, then the area should not be
included in the critical habitat
designation. Within the geographic area
occupied by the species, we will not
designate areas that do not now have the
primary constituent elements, as
defined at 50 CFR 424.12(b), that
provide essential life cycle needs of the
species.

Our regulations state that, “The
Secretary shall designate as critical
habitat areas outside the geographic area
presently occupied by the species only
when a designation limited to its
present range would be inadequate to
ensure the conservation of the species.”
(50 CFR 424.12(e)). Accordingly, when
the best available scientific and
commercial data do not demonstrate
that the conservation needs of the
species require designation of critical
habitat outside of occupied areas, we
will not designate critical habitat in
areas outside the geographic area
occupied by the species.

The Service’s Policy on Information
Standards Under the Endangered
Species Act, published in the Federal
Register on July 1, 1994 (Vol.59, p.
34271), provides criteria, establishes
procedures, and provides guidance to
ensure that decisions made by the
Service represent the best scientific and
commercial data available. It requires
Service biologists, to the extent
consistent with the Act and with the use
of the best scientific and commercial
data available, to use primary and
original sources of information as the
basis for recommendations to designate
critical habitat. When determining
which areas are critical habitat, a
primary source of information should be
the listing package for the species.
Additional information may be obtained
from a recovery plan, articles in peer-
reviewed journals, conservation plans
developed by states and counties,
scientific status surveys and studies,
and biological assessments or other
unpublished materials (i.e. gray
literature).

Habitat is often dynamic, and species
may move from one area to another over
time. Furthermore, we recognize that
designation of critical habitat may not

include all of the habitat areas that may
eventually be determined to be
necessary for the recovery of the
species. For these reasons, all should
understand that critical habitat
designations do not signal that habitat
outside the designation is unimportant
or may not be required for recovery.
Areas outside the critical habitat
designation will continue to be subject
to conservation actions that may be
implemented under Section 7(a)(1) and
to the regulatory protections afforded by
the section 7(a)(2) jeopardy standard
and the Section 9 take prohibition, as
determined on the basis of the best
available information at the time of the
action. We specifically anticipate that
federally funded or assisted projects
affecting listed species outside their
designated critical habitat areas may
still result in jeopardy findings in some
cases. Similarly, critical habitat
designations made on the basis of the
best available information at the time of
designation will not control the
direction and substance of future
recovery plans, habitat conservation
plans, or other species conservation
planning efforts if new information
available to these planning efforts calls
for a different outcome.

Methods

In determining areas that are essential
to conserve the gnatcatcher, we used the
best scientific and commercial data
available. This included data from
research and survey observations
published in peer reviewed articles;
regional Geographic Information System
(GIS) coverages; habitat evaluation
models for the San Diego County
Multiple Species Conservation Program
(MSCP), the North San Diego County
Multiple Habitat Conservation Program
(MHCP), and the North County Subarea
of the MSCP for Unincorporated San
Diego County; approved HCPs; and data
collected from reports submitted by
biologists holding section 10(a)(1)(A)
recovery permits. Following the listing
of the species, concerted efforts were
undertaken to survey significant
portions of the species’ range in San
Diego and Orange Counties for the
purpose of developing and
implementing HCPs, and more recently,
surveys of varying intensity have been
conducted in Los Angeles, Riverside,
San Bernardino, and Ventura Counties.
Further, information provided in
comments on the proposed designation
and draft economic analysis were
evaluated and taken into consideration
in the development of this final
designation.
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Primary Constituent Elements

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
424.12 in determining which areas to
propose as critical habitat, we are
required to base critical habitat
determinations on the best scientific
and commercial data available and to
consider those physical and biological
features that are essential to the
conservation of the species and that may
require special management
considerations and protection. Such
requirements include but are not limited
to: space for individual and population
growth, and for normal behavior; food,
water, air, light, minerals, or other
nutritional or physiological
requirements; cover or shelter; sites for
breeding, reproduction, rearing of
offspring; and habitats that are protected
from disturbance or are representative of
the historic geographical and ecological
distributions of a species.

All areas designated as critical habitat
for the gnatcatcher contain one or more
of these physical or biological features,
also called primary constituent
elements.

The primary constituent elements for
the gnatcatcher are those habitat
components that are essential for the
primary biological needs of foraging,
nesting, rearing of young, intra-specific
communication, roosting, dispersal,
genetic exchange, or sheltering (Atwood
1990). Primary constituent elements can
be provided in undeveloped areas that
support various types of sage scrub or
chaparral, grassland, and riparian
habitats where they occur in an
essential core population or linkage area
proximal to sage scrub and where they
may be utilized for biological needs
such as breeding and foraging (Atwood
et al. 1998, Campbell et al. 1998).
Primary constituent elements associated
with the biological needs of dispersal
are also found in undeveloped areas that
provide connectivity or linkage between
or within larger core areas, including
open space and disturbed areas
containing introduced plant species that
may receive only periodic use.

Primary constituent elements include,
but are not limited to, the following
plant communities in their natural state
or those that have been recently
disturbed (e.g., by fire or grubbing):
Venturan coastal sage scrub, Diegan
coastal sage scrub, maritime succulent
scrub, Riversidean sage scrub,
Riversidean alluvial fan scrub, southern
coastal bluff scrub, and coastal sage-
chaparral scrub (Holland 1986). Based
upon dominant species, these
communities have been further divided
into series such as black sage,

brittlebush, California buckwheat,
California buckwheat-white sage,
California encelia, California sagebrush,
California sagebrush-black sage,
California sagebrush-California
buckwheat, coast prickly-pear, mixed
sage, purple sage, scalebroom, and
white sage (Sawyer and Keeler-Wolf
1995). Dominant plants within these
communities include California
sagebrush, buckwheats, encelias, and
various sages (commonly Salvia
mellifera, S. apiana, and S.
leucophylla). Other commonly
occurring plants include coast
goldenbush (Isocoma menziesii), bush
monkeyflower (Mimulus aurantiacus),
Mexican elderberry (Sambucus
mexicana), bladderpod (Isomeris
arborea), deerweed (Lotus scoparius),
chaparral mallow (Malacothamnus
fasciculatum), laurel sumac (Malosma
laurina), and several species of Rhus (R.
integrifolia, R. ovata, and R. trilobata).
Succulent species, such as boxthorn
(Lycium spp.), cliff spurge (Euphorbia
misera), jojoba (Simmondsia chinensis),
and various species of cacti (Opuntia
littoralis, O. prolifera, and Ferocactus
viridescens), and live-forever (Dudleya
spp.) are represented in maritime
succulent scrub, coast prickly-pear
scrub, and southern coastal bluff scrubs.

Criteria Used To Identify Critical
Habitat

We considered several qualitative
criteria in the selection and proposal of
specific areas or units for gnatcatcher
critical habitat. Such criteria focused on
designating units: (1) throughout the
geographical and elevational range of
the species; (2) within various occupied
plant communities, such as Venturan
coastal sage scrub, Diegan coastal sage
scrub, maritime succulent scrub,
Riversidean sage scrub, Riversidean
alluvial fan scrub, southern coastal bluff
scrub, and coastal sage-chaparral scrub;
(3) in documented areas of large,
contiguous blocks of occupied habitat
(i.e., core population areas); and (4) in
areas that link core populations areas
(i.e., linkage areas). These criteria are
similar to criteria used to identify
reserve/preserve lands in approved
HCPs covering the gnatcatcher.

To identify critical habitat units, we
first examined those lands identified for
conservation under approved HCPs
covering the gnatcatcher. These
planning efforts utilized site specific
surveys, habitat evaluation models,
gnatcatcher occurrence data, and/or
reserve design criteria to identify
reserve systems of core gnatcatcher
populations and linkage areas that are
essential for the conservation of the
species. These included MSCP, San

Diego City and County Subarea Plans,
and Central/Coastal NCCP Subregions of
Orange County.

We then evaluated those areas where
on-going habitat conservation planning
efforts have resulted in the preparation
of biological analyses that identify
habitat important for the conservation of
the gnatcatcher. These include: the
Western Riverside County Multiple
Species Habitat Conservation Program
(MSHCP), the Rancho Palos Verdes
MSHCP, the North San Diego County
MHCP, the North County Subarea of the
MSCP for Unincorporated San Diego
County, and the Southern Subregion of
Orange County’s NCCP. We used those
biological analyses in concert with data
regarding (1) current gnatcatcher
occurrences, (2) sage scrub vegetation,
(3) elevation, and (4) connectivity
between core gnatcatcher populations to
identify those lands that are essential for
the conservation of the gnatcatcher
within the respective planning area
boundaries.

Finally, we evaluated other lands for
their conservation value for the
gnatcatcher. We delimited a study area
by selecting geographic boundaries
based on the following: (1) gnatcatcher
occurrences, (2) sage scrub vegetation,
(3) elevation, and (4) connectivity to
other core gnatcatcher populations. We
determined conservation value based on
the presence of, or proximity to,
significant gnatcatcher core populations
and/or sage scrub, sage scrub habitat
quality, parcel or habitat patch size,
surrounding land-uses, and potential to
support resident gnatcatchers and/or
facilitate movement of birds between
known habitat areas.

Critical habitat for the gnatcatcher
was delineated based on interpretation
of the multiple sources available during
the preparation of this final rule,
including aerial photography at a scale
of 1:24,000 (comparable to the scale of
a 7.5 minute U.S. Geological Survey
Quadrangle topographic map), current
aerial photography prints, boundaries of
approved HCPs, and projects authorized
for take through section 7 consultations.
These lands define specific map units,
i.e., Critical Habitat Units. For the
purpose of this final determination
these Critical Habitat Units have been
described using primarily Universal
Transverse Mercator (UTM) North
American Datum of 1927 (NAD 27)
derived from a 100-m grid that
approximated the boundaries delineated
from the digital aerial photography.
Further, within Fallbrook Naval
Weapons Station and along the
boundaries of several major amendment
areas for the San Diego County MSCP,
public land survey (PLS) sections were
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used to facilitate the delineation of
essential lands. However, there were
some exceptions to this mapping
convention. Within the Orange County
NCCP Central/Coastal Subregions we
used boundaries of select Existing Land
Use and North Ranch Policy Plan areas,
and the designated reserve within
Marine Corps Air Station El Toro. In
San Diego County, we used the
boundaries of the major amendment
areas within the San Diego County
MSCP (excepting those areas defined
using PLS or UTM coordinates), San
Diego National Wildlife Refuge
Complex, Fallbrook Naval Weapons
Station (excepting those areas defined
using PLS or UTM coordinates), and
San Onofre State Park, in addition to
UTM coordinates derived from the 100-
m grid.

In defining critical habitat boundaries,
we made an effort to avoid developed
areas, such as towns and other similar
lands, that are not critical habitat.
However, the minimum mapping unit

that we used to approximate our
delineation of critical habitat for the
gnatcatcher did not allow us to exclude
all developed areas, such as towns, or
housing developments, or other lands
unlikely to contain the primary
constituent elements essential for
conservation of the gnatcatcher. Existing
features and structures within the
boundaries of the mapped units, such as
buildings, roads, aqueducts, railroads,
airports, other paved areas, lawns, and
other urban landscaped areas will not
contain one or more of the primary
constituent elements and are therefore
not critical habitat. Federal actions
limited to those areas, therefore, would
not trigger a section 7 consultation,
unless they affect the species and/or
primary constituent elements in
adjacent critical habitat.

In summary, the critical habitat areas
described below constitute our best
assessment of areas needed for the
species’ conservation and recovery.

Critical Habitat Designation

The approximate area of critical
habitat by county and land ownership is
shown in Table 1. Critical habitat
includes gnatcatcher habitat throughout
the species’ range in the United States
(i.e., Los Angeles, Orange, Riverside,
San Bernardino, and San Diego
Counties, California). Lands designated
are under private, State, and Federal
ownership, with Federal lands
including lands managed by us, the
Bureau of Land Management (BLM),
Department of Defense (DOD), and
Forest Service. Lands designated as
critical habitat have been divided into
13 Critical Habitat Units. A brief
description of each unit and reasons for
designating it as critical habitat are
presented below.

Table 1. Approximate proposed
critical habitat area (hectares (acres)) by
county and land ownership.?

County Federal 2 Local/State Private Total
LOS ANQEIES ... 4,275 ha ........... 925 ha ... 18,180 ha ......... 23,380 ha
(10,560 ac) ....... (2,280 ac) ......... (44,920 ac) ....... (57,760 ac)
OFANJE ..ot e 845 ha .............. 3,660 ha ........... 25,250 ............. 29,755 ha
(2,090 ac) ......... (9,050 ac) ......... (62,390 ac) ....... 73,530 ac)
RIVEISIAE ..ottt 7,110 ha ........... 3,995 ha ........... 69,005 ha ......... 80,110 ha
(17,560 ac) ....... (9,870 ac) ......... (170,510 ac) ..... (197,940 ac)
San Bernardino ........coceiiiiiiiiiiee e 2,685 ha ........... 23,030 ............. 26,060 ha
(6,630 ac) ......... (56,900 ac) ....... (64,380 ac)
SAN DIBJO ittt 10,915 ha ......... 1,390 ha ........... 36,280 ha ......... 48,585 ha
(26,970 ac) ....... (3,430 ac) ......... 89,640 ac) ........ (120,040 ac)
TOAI ot 25,830 ha ......... 10,315 ha ......... 171,745 ha ....... 207,890 ha
(63,810 ac) ....... 25,480 ac) ........ (424,360 ac) ..... (513,650 ac)

Unit 1: San Diego Multiple Species
Conservation Program (MSCP)

Unit 1 encompasses approximately
10,120 ha (25,000 ac) within the MSCP
planning area. Lands designated contain
core gnatcatcher populations, sage
scrub, and areas providing connectivity
between core populations and sage
scrub. Critical habitat includes lands
within the MSCP planning areas that
have not received incidental take
permits for the gnatcatcher under
section 10(a)(1)(B) of the Act. This
includes lands essential to the
conservation of the gnatcatcher within
the cities of Chula Vista, E]1 Cajon, and
Santee; major amendment areas within
the San Diego County Subarea Plan; the
Otay-Sweetwater Unit of the San Diego
National Wildlife Refuge Complex; and
water district lands owned by

1 Approximate hectares have been converted to
acres (1 ha = 2.47 ac). Based on the level of
imprecision of mapping at this scalee, approximate
hectares have been rounded to the nearest 5, and

Sweetwater Authority, Helix Water
District and Otay Water District.2

Unit 2: Multiple Habitat Conservation
Open Space Program (MHCOSP) for San
Diego County

Unit 2 encompasses approximately
5,170 ha (12,780 ac) within the
MHCOSP. Lands designated include a
core population of gnatcatchers on the
Cleveland National Forest south of State
Route 78 near the upper reaches of the
San Diego River. It also includes
important corridors of sage scrub for
connectivity.

Unit 3: North San Diego County
Multiple Habitat Conservation Program
(MHCP)

Unit 3 encompasses approximately

11,865 ha (29,320 ac) within the MHCP
planning area in northwestern San

acres to the nearest 10, if greater than or equal to
100 (= 100); both hectares and acres are rounded to
the nearest 5 if less than 100 (< 100).

Diego Gounty. Lands designated contain
core gnatcatcher populations and sage
scrub identified by the San Diego
Association of Governments’ (SANDAG)
“Gnatcatcher Habitat Evaluation
Model,” dated March 24, 1999, as high
or moderate value. In addition, areas
designated provide connectivity
between habitat valued as high or
moderate. This unit also provides
connectivity between core gnatcatcher
populations within adjacent units.

Unit 4: Fallbrook Naval Weapons
Station

Unit 4 encompasses approximately
3,515 ha (8,690 ac) on Fallbrook Naval
Weapons Station in northern San Diego
County. The unit provides a significant
segment of a corridor of sage scrub
between core gnatcatcher populations

2Federal lands include Bureau of Land
Management, Department of Defense, National
Forest, and Fish and Wildlife Service lands.
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on Marine Corps Base Camp Pendleton
(Camp Pendleton) and populations in
southwestern Riverside County (Unit
10).

Unit 5: North County Subarea of the
MSCEP for Unincorporated San Diego
County

Unit 5 encompasses approximately
16,450 ha (40,640 ac) within the
planning area for the North County
Subarea of the MSCP for San Diego
County. Lands designated contain
several core gnatcatcher populations
and sage scrub identified as high or
moderate value. In addition, designated
areas provide connectivity between
habitat valued as high or moderate. This
unit constitutes the primary inland
linkage between San Diego populations
and those in southwestern Riverside
County (Unit 10).

Unit 6: Southern Orange County/
Northwestern San Diego County

Unit 6 encompasses approximately
22,615 ha (55,880 ac) within the
planning area for the Southern NCCP
Subregion of Orange County and the
San Onofre State Park in northwestern
San Diego County. This unit contains
significant core populations and
provides the primary linkage for core
populations on Camp Pendleton to
those further north in Orange County
(Unit 7).

Unit 7: Central/Coastal NCCP
Subregions of Orange County (Central/
Coastal NCCP)

Unit 7 encompasses approximately
2,340 ha (5,780 ac) within the Orange
County Central/Coastal NCCP planning
area. It includes lands containing core
gnatcatcher populations and sage scrub
habitat determined to be essential for
the conservation of the gnatcatcher
within select Existing Use Areas, the
western portion of the North Ranch
Policy Plan Area (i.e., west of State
Route 241), and the designated reserve
(panhandle portion) of Marine Corps Air
Station El Toro.

Unit 8: Palos Verdes Peninsula
Subregion, Los Angeles County

Unit 8 encompasses approximately
3,225 ha (8,220 ac) within the
subregional planning area for the Palos
Verdes Peninsula in Los Angeles
County, including the City of Rancho
Palos Verdes MSHCP area. This unit
includes a core gnatcatcher population
and sage scrub habitat.

Unit 9: East Los Angeles County-Matrix
NCCP Subregion of Orange County

Unit 9 encompasses approximately
13,575 ha (33,540 ac) within the

Montebello, Chino-Puente Hills, East
Coyote Hills, and West Coyote Hills
area. The unit provides the primary
connectivity between core gnatcatcher
populations and sage scrub habitat
within the Central/Coastal Subregions of
the Orange County NCCP (Unit 7) and
the Western Riverside County MSHCP
(Unit 10).

Unit 10: Western Riverside County
Multiple Species Habitat Conservation
Plan (MSHCP)

Unit 10 encompasses approximately
80,915 ha (199,940 ac) within the
proposed planning area for the Western
Riverside County MSHCP. Lands
designated include core populations
within the Temecula/Murietta/Lake
Skinner region and the Lake Elsinore/
Lake Mathews region. Areas providing
essential linkages between core
gnatcatcher populations and additional
core populations that occur along the
I-15 corridor, the Lake Perris area, the
Alessandro Heights area, the Box Spring
Mountains/The Badlands, and along the
foothills of the Santa Ana Mountains
into the Chino-Puente Hills have also
been designated. These areas provide
connectivity between core populations
within Riverside County and to
populations in San Diego, San
Bernardino, Orange, and Los Angeles
Counties. Unit 10 encompasses some of
the Core Reserves established under the
Stephens’ Kangaroo Rat HCP. The
Estelle Mountain portion of the Lake
Mathews/Estelle Mountain Reserve,
Steele Peak Reserve, a portion of the
Lake Perris/San Jacinto Core Reserve,
the Potrero Area of Critical
Environmental Concern, and the
Southwestern Riverside County Multi-
Species Reserve provide essential
habitat for the gnatcatcher and,
therefore, have been designated as
critical habitat.

Unit 11: San Bernardino Valley MSHCP,
San Bernardino County

Unit 11 encompasses approximately
23,795 ha (58,800 ac) along the foothills
of the San Gabriel Mountains and
within the Jurupa Hills on the border of
San Bernardino and Riverside Counties.
The unit includes lands within the San
Bernardino National Forest and on
Norton Air Force Base. This unit
contains breeding gnatcatcher
populations and constitutes a primary
linkage between western Riverside
County (Unit 10) and eastern Los
Angeles County (Unit 9).

Unit 12: East Los Angeles County
Linkage

Unit 12 encompasses approximately
4,080 ha (10,080 ac) in eastern Los

Angeles County along the foothills of
the San Gabriel Mountains, including a
core population of gnatcatchers in
Bonelli Regional Park. Its primary
function is being a regional source
population for gnatcatchers (Bonelli
Park) and in establishing the primary
east-west connectivity of sage scrub
habitat between core gnatcatcher
populations in San Bernardino County
(Unit 13) to those in southeastern Los
Angeles County (Unit 9).

Unit 13: Western Los Angeles County

Unit 13 encompasses approximately
10,110 ha (24,980 ac) in western Los
Angeles County along the foothills 