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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 412 and 413
[CMS—1498-P2]
RIN 0938-AP80

Medicare Program; Supplemental
Proposed Changes to the Hospital
Inpatient Prospective Payment
Systems for Acute Care Hospitals and
the Long-Term Care Hospital
Prospective Payment System and
Supplemental Proposed Fiscal Year
2011 Rates

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule is a
supplement to the fiscal year (FY) 2011
hospital inpatient prospective payment
systems (IPPS) and long-term care
prospective payment system (LTCH
PPS) proposed rule published in the
May 4, 2010 Federal Register. This
supplemental proposed rule would
implement certain statutory provisions
relating to Medicare payments to
hospitals for inpatient services that are
contained in the Patient Protection and
Affordable Care Act and the Health Care
and Education Reconciliation Act of
2010 (collectively known as the
Affordable Care Act). It would also
specify statutorily required changes to
the amounts and factors used to
determine the rates for Medicare acute
care hospital inpatient services for
operating costs and capital-related costs,
and for long-term care hospital costs.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on July 2, 2010.

ADDRESSES: In commenting, please refer
to file code CMS-1498-P2. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the instructions for submitting a
comment.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:

CMS-1498-P2, P.O. Box 8011,
Baltimore, MD 21244-1850.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS-1498-P2,
Mail Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments before the close
of the comment period to either of the
following addresses:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445-G, Hubert
H. Humphrey Building, 200
Independence Avenue, SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
7195 in advance to schedule your
arrival with one of our staff members.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

Submission of comments on
paperwork requirements. You may
submit comments on this document’s
paperwork requirements by following
the instructions at the end of the
“Collection of Information
Requirements” section in this document.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT: Tzvi
Hefter, (410) 786—4487, and Ing-Jye
Cheng, (410) 786—4548, Operating
Prospective Payment, Wage Index,
Hospital Geographic Reclassifications,
Capital Prospective Payment, Critical
Access Hospital (CAH).

Michele Hudson, (410) 786—4487, and
Judith Richter, (410) 786—2590, Long-

Term Care Hospital Prospective
Payment.

Siddhartha Mazumdar, (410) 786—
6673, Rural Community Hospital
Demonstration Program Issues.
SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

Electronic Access

This Federal Register document is
also available from the Federal Register
online database through GPO Access, a
service of the U.S. Government Printing
Office. Free public access is available on
a Wide Area Information Server (WAIS)
through the Internet and via
asynchronous dial-in. Internet users can
access the database by using the World
Wide Web, (the Superintendent of
Documents’ home Web page address is
http://www.gpoaccess.gov/), by using
local WALIS client software, or by telnet
to swais.access.gpo.gov, then login as
guest (no password required). Dial-in
users should use communications
software and modem to call (202) 512—
1661; type swais, then login as guest (no
password required).

I. Background

On March 23, 2010, the Patient
Protection and Affordable Care Act
(Pub. L. 111-148) was enacted.
Following the enactment of Public Law
111-148, the Health Care and Education
Reconciliation Act of 2010 Public Law
111-152 (enacted on March 30, 2010),
amended certain provisions of Public
Law 111-148. These public laws are
collectively known as the Affordable
Care Act. A number of the provisions of
Public Law 111-148, affect the IPPS and
the LTCH PPS and the providers and
suppliers addressed in this proposed
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rule. However, due to the timing of the
passage of the legislation, were unable
to address those provisions in the FY
2011 IPPS and LTCH PPS proposed rule
that appeared in the May 4, 2010
Federal Register (75 FR 23852).
Therefore, the proposed policies and
payment rates in that proposed rule did
not reflect the new legislation. We noted
in that proposed rule that we would
issue separate Federal Register
documents addressing the provisions of
Public Law 111-148 that affect our
proposed policies and payment rates for
FY 2010 and FY 2011 under the IPPS
and the LTCH PPS. This supplementary
proposed rule addresses the following
provisions of the new legislation that
affect the following FY 2011 proposed
policies:

¢ Hospital wage index improvement
related to geographic reclassification
criteria for FY 2011 (section 3137 of
Pub. L. 111-148).

¢ National budget neutrality in the
calculation of the rural floor for hospital
wage index (section 3141 of Pub. L.
111-148).

e Protections for frontier States
(section 10324 of Pub. L. 111-148).

e Revisions of certain market basket
updates (sections 3401 and 10319 of
Pub. L. 111-148 and section 1105 of
Pub. L. 111-152).

e Temporary improvements to the
low-volume hospital adjustment
(sections 3125 and 10314 of Pub. L.
111-148).

e Extension of Medicare-dependent
hospitals (MDHs) (section 3124 of Pub.
L. 111-148).

e Additional payments in FYs 2011
and 2012 for qualifying hospitals in the
lowest quartile of per capital Medicare
spending (section 1109 of Pub. L. 111-
152).

e Extension of the rural community
hospital demonstration (section 3123 of
Pub. L. 111-148).

e Technical correction related to
critical access hospital (CAH) services
(section 3128 of Pub. L. 111-148).

e Extension of certain payment rules
for long-term care hospital services and
of moratorium on the establishment of
certain hospitals and facilities (sections
3106 and 10312 of Pub. L. 111-148).

We also noted that we plan to issue
further instructions implementing the
provisions of Public Law 111-148 that
affect the policies and payment rates for
FY 2010 under the IPPS and for RY
2010 under the LTCH PPS in a separate
document published elsewhere in this
Federal Register.

II. Provisions of the Proposed
Regulations

In this section of this supplementary
proposed rule, we address the
provisions of Public Law 111-148, that
affect our proposed policies and
payment rates for FY 2011 under the
IPPS and the LTCH PPS.

A. Changes to the Acute Care Hospital
Wage Index

1. Plan for Reforming the Wage Index

Section 3137(b) of Public Law 111—
148 requires the Secretary of Health and
Human Services to submit to Congress,
not later than December 31, 2011, a
report that includes a plan to reform the
Medicare wage index applied under the
Medicare IPPS. In developing the plan,
the Secretary of Health and Human
Services must take into consideration
the goals for reforming the wage index
that were set forth by the MedPAC in its
June 2007 report entitled, “Report to
Congress: Promoting Greater Efficiency
in Medicare”, including establishing a
new system that —

e Uses Bureau of Labor of Statistics
(BLS) data, or other data or
methodologies, to calculate relative
wages for each geographic area;

e Minimizes wage index adjustments
between and within MSAs and
statewide rural areas;

e Includes methods to minimize the
volatility of wage index adjustments
while maintaining budget neutrality in
applying such adjustments;

o Takes into account the effect that
implementation of the system would
have on health care providers and on
each region of the country;

o Addresses issues related to
occupational mix, such as staffing
practices and ratios, and any evidence
on the effect on quality of care or patient
safety as a result of the implementation
of the system; and

e Provides for a transition.

In addition, section 3137(b)(3) of Public
Law 111-148 requires the Secretary of
Health and Human Services to consult
with relevant affected parties in
developing the plan. Although the
provisions of section 3137(b) of Public
Law 111-148 will not have an actual
impact on the FY 2011 wage, we are
notifying the public of the provisions so
that they may provide comments and
suggestions on how they may
participate in developing the plan.

2. Provisions on Wage Comparability
and Rural/Imputed Floor Budget
Neutrality

Sections 3137(c) and 3141 of Public
Law 111-148 affect reclassification
average hourly wage comparison criteria

and rural and imputed floor budget
neutrality provisions for FY 2011.

a. Reclassification Average Hourly Wage
Comparison Criteria

In the FY 2009 IPPS final rule, we
adopted the policy to adjust the
reclassification average hourly wage
standard, comparing a reclassifying
hospital’s (or county hospital group’s)
average hourly wage relative to the
average hourly wage of the area to
which it seeks reclassification. (We refer
readers to the FY 2009 IPPS final rule
for a full discussion of the basis for the
proposals the public comments received
and the FY 2009 final policies.) We
provided for a phase-in of the
adjustment over 2 years. For
applications for reclassification for the
first transitional year, FY 2010, the
average hourly wage standards were set
at 86 percent for urban hospitals and
group reclassifications, and 84 percent
for rural hospitals. For applications for
reclassification for FY 2011 (for which
the application deadline was September
1, 2009) and for subsequent fiscal years,
the average hourly wage standards were
88 percent for urban and group
reclassifications and 86 percent for rural
hospitals. Sections 412.230, 412.232,
and 412.234 of the regulations were
revised accordingly. These policies were
adopted in the FY 2009 IPPS final rule
and were reflected in the wage index in
the Addendum to the FY 2011 IPPS
proposed rule, which appeared in the
Federal Register on May 4, 2010.

However, provisions of section
3137(c) of Public Law 111-148 recently
revised the average hourly wage
standards. Specifically, section 3137(c)
restores the average hourly wage
standards that were in place for FY 2008
(that is, 84 percent for urban hospitals,
85 percent for group reclassifications,
and 82 percent for rural hospitals) for
applications for reclassification for FY
2011 and for each subsequent fiscal year
until the first fiscal year beginning on or
after the date that is one year after the
Secretary of Health and Human Services
submits a report to Congress on a plan
for reforming the wage index under
3137(b) of Public Law 111-148. Section
3137(c) of Public Law 111-148 also
requires the revised average hourly
wage standards to be applied in a
budget neutral manner. We note that
section 3137(c) of Public Law 111-148
does not provide for the revised average
hourly wage standards to be applied
retroactively, nor does it change the
statutory deadline for applications for
reclassification for FY 2011. Under
section 1886(d)(10) of the Act, the
Medicare Geographic Classification
Review Board (MGCRB) considers
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applications by hospitals for geographic
reclassification for purposes of payment
under the IPPS. Hospitals must apply to
the MGCRB to reclassify 13 months
prior to the start of the fiscal year for
which reclassification is sought
(generally by September 1). For
reclassifications for the FY 2011 wage
index, the deadline for applications was
September 1, 2009 (74 FR 43838).

In implementing section 3137(c) of
Public Law 111-148, we requested the
assistance of the MGCRB in
determining, for applications received
by September 1, 2009, whether
additional hospitals would qualify for
reclassification for FY 2011 based on the
revised average hourly wage standards
of 84 percent for urban hospitals, 85
percent for group reclassifications, and
82 percent for rural hospitals. We
determined that 18 additional hospitals
would qualify for reclassification for FY
2011. Also, 5 hospitals, for which the
MGCRB granted reclassifications to their
secondary requested areas for FY 2011,
would qualify for reclassifications
instead to their primary requested areas
because they now meet the average
hourly wage criteria to reclassify to
those areas. Therefore, in accordance
with §412.278 of the regulations, in
which paragraph (c) provides the
Administrator discretionary authority to
review any final decision of the
MGCRB, we submitted a letter to the
Administrator requesting that she
review and amend the MGCRB’s
decision and grant the 23 hospitals their
requested reclassifications (or primary
reclassifications) for FY 2011.

The wage index in the Addendum to
this supplemental FY 2011 IPPS
proposed rule reflects these changes in
hospital reclassifications, although the
Administrator had not issued all of her
decisions by the date of this proposed
rule. In calculating the wage index in
this proposed rule, we made
assumptions that the Administrator
would grant the 23 hospitals their
requested reclassifications (or primary
reclassifications) and that the hospitals
would not request the Administrator to
amend her decisions. Generally, these
reclassifications would result in the
highest possible wage index for the
hospitals. Any changes to the wage
index, as a result of the Administrator’s
actual decision issued under
§412.278(c), or an amendment of the
Administrator’s decision issued under
paragraph (g), will be reflected in the FY
2011 IPPS final rule.

In accordance with the requirements
in section 3137(c) of Affordable Care
Act, we are modifying § 412.230,
§412.232, and §412.234 of the

regulations to codify the revised average
hourly wage standards.

b. Budget Neutrality Adjustment for the
Rural and Imputed Floors

In the FY 2009 IPPS final rule (73 FR
48574 through 48575), we adopted State
level budget neutrality (rather than the
national budget neutrality adjustment)
for the rural and imputed floors,
effective beginning with the FY 2009
wage index and incorporated this policy
in our regulation at § 412.64(e)(4).
Specifically, the regulations specified
that CMS makes an adjustment to the
wage index to ensure that aggregate
payments after implementation of the
rural floor under section 4410 of the
Balanced Budget Act of 1997 (Pub. L.
105-33) and the imputed floor under
§412.64(h)(4) are made in a manner that
ensures that aggregate payments to
hospitals are not affected and that,
beginning October 1, 2008, we would
transition from a nationwide adjustment
to a statewide adjustment, with a
statewide adjustment fully in place by
October 1, 2010.

These policies for the rural and
imputed floors were adopted in the FY
2009 IPPS final rule and were reflected
in the wage index in the Addendum to
the FY 2011 IPPS/LTCH PPS proposed
rule, published in the Federal Register
on May 4, 2010. However, these policies
were recently changed by the provisions
of section 3141 of Public Law 111-148.
Specifically, section 3141 of Affordable
Care Act rescinds our policy
establishing a statewide budget
neutrality adjustment for the rural and
imputed floors and, instead, restores it
to a uniform, national adjustment,
beginning with the FY 2011 wage index.
Additionally, the imputed floor, is set to
expire on September 30, 2011. We do
not read section 3141 of Public Law
111-148 as altering this expiration date.
Section 3141 of Public Law 111-148
requires that we “administer subsection
(b) of such section 4410 and paragraph
(e) of * * * section 412.64 in the same
manner as the Secretary administered
such subsection (b) and paragraph (e)
for discharges occurring during fiscal
year 2008 (through a uniform, national
adjustment to the area wage index).”
Thus, section 3141 of Public Law 111—
148 is governing how we apply budget
neutrality, under the authorities of
§412.64(e) and section 4410(b) of the
Balanced Budget Act, but it does not
alter § 412.64(h) of our regulations
(which includes the imputed floor and
its expiration date). To the extent there
is an imputed floor, section 3141 of
Public Law 111-148 governs budget
neutrality for that floor, but it does not
continue the imputed floor beyond the

expiration date already included in our
regulations.

Therefore, the wage index in the
Addendum to this supplemental FY
2011 IPPS proposed rule reflects a
uniform, national budget neutrality
adjustment for the rural and imputed
floors, which is a factor of 0.995425.

3. Frontier States Floor (§412.64)

In accordance with section 10324(a)
of Affordable Care Act, beginning in FY
2011, the statute provides for
establishing an adjustment to create a
wage index floor of 1.00 for all hospitals
located in States determined to be
Frontier States. The statute defines any
State as a Frontier State if at least 50
percent of the State’s counties are
determined to be Frontier Counties. The
statute defines as counties that have a
population density less than 6 persons
per square mile. The law requires that
this provision shall not apply to
hospitals in Alaska or Hawaii receiving
a non-labor related share adjustment
under section 1886(d)(5)(H) of the Act.

To implement this provision, we
propose to identify Frontier Counties by
analyzing population data and county
definitions based upon the most recent
annual Population Estimates published
by the U.S. Census Bureau. We will
divide each county’s population total by
each county’s reported land area
(according to the decennial census) in
square miles to establish population
density. We also propose to update this
analysis from time to time, such as upon
publication of a subsequent decennial
census, and if necessary, add or remove
qualifying States from the list of
Frontier States based on the updated
analysis.

For a State that qualifies as a Frontier
State, in accordance with section
10324(a) of Public Law 111-148, all PPS
hospitals located within that State will
receive either the higher of its post-
reclassification wage index rate, or a
minimum value of 1.00. We propose
that, for a hospital that is geographically
located in a Frontier State and is
reclassified under section 1886(d)(10) of
the Act to a CBSA in a non-Frontier
State, the hospital will receive a wage
index that is the higher of the
reclassified area wage index or the
minimum wage index of 1.00. In
accordance with section 10324(a) of
Public Law 111-148, the Frontier State
adjustment will not be subject to budget
neutrality under section 1886(d)(3)(E) of
the Act, and will only be extended to
hospitals geographically located within
a Frontier State. We propose to calculate
and apply the Frontier State floor
adjustments after rural and imputed
floor budget neutrality adjustments are
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calculated for all labor market areas, so
as to ensure that no hospital in a
Frontier State will receive a wage index
lesser than 1.00 due to the rural and
imputed floor adjustment. We invite

public comment on these proposals
regarding our methods for determining
Frontier States, and for calculation and
application of the adjustment.

For the proposed FY 2011 IPPS wage
index, the Frontier States are the
following: Reflected in the following
table:

TABLE 1—FRONTIER STATES UNDER SECTION 10324(a)

: Percent
Total Frontier :

State ’ - frontier

counties counties counties
1Y/ o] g1 ¢= o b= SRRSO PP UURRRRRRTRY 56 45 80
Wyoming ......ccceceeeennnee 23 17 74
North Dakota 53 36 68
Nevada .......cccccceeeeennne 17 11 65
South Dakota 66 34 52

Frontier States are identified by a footnote in Table 4D-2 of the Addendum to this supplemental proposed rule. Population Data set: http:/
www.census.gov/popest/estimates.html (2009 County Total Population Estimates).
Land Area Dataset http://factfinder.census.gov/ (Decennial: Census Geographic Comparison Tables: “United States—County by State and for

Puerto Rico”).

4. Revised FY 2011 IPPS Proposed Rule
Wage Index Tables

The revised IPPS proposed wage
index values for FY 2011, reflecting the
provisions of sections 3137(c), 3141,
and 10324 of Public Law 111-148, are
included in Tables 2, 4A, 4B, 4C, and
4D-2 of the Addendum to this
supplemental FY 2011 IPPS/LTCH PPS
proposed rule.

Table 4D-1, which listed the
statewide rural and imputed floor
budget neutrality factors, is eliminated
from the Addendum to this
supplemental FY 2011 IPPS/LTCH PPS
proposed rule and is no longer
applicable for the wage index because
section 3141 of Public Law 111-148
instead requires the application of a
national adjustment.

Table 4], which lists the out-migration
adjustment for a qualifying county, is
revised due to the above provisions of
Affordable Care Act. Additionally, Table
9A, the list of hospitals that are
reclassified or redesignated for FY 2011,
is revised according to section 3137(c)
of Public Law 111-148. Both revised
tables are included in the Addendum to
this supplemental FY 2011 IPPS/LTCH
PPS proposed rule.

Tables 3A and 3B, which list the 3-
year average hourly wage for each labor
market area before the redesignation or
reclassification of hospitals, Table 4E,
the list of urban CBSAs and constituent
counties, Table 4F, the Puerto Rico wage
index, and Table 9G, the list of hospitals
redesignated under section 1886(d)(8)(E)
of the Act, are unaffected by the above
provisions of Affordable Care Act.
Therefore, these tables are unchanged
from the initial FY 2011 IPPS/LTCH
PPS proposed rule and are not included
in the Addendum to this supplemental
FY 2011 IPPS/LTCH PPS proposed rule.

5. Procedures for Withdrawing
Reclassifications in FY 2011

Section 1886(d)(10)(D)(v) of the Act
states that the Secretary should establish
procedures under which a subsection
(d) hospital may elect to terminate a
reclassification before the end of a 3-
year period, but does not contain any
other specifics regarding how such
termination should occur. Our rules at
42 CFR 412.273 state that hospitals that
have been reclassified by the MGCRB
are permitted to withdraw their
applications within 45 days of the
publication of CMS’s annual notice of
proposed rulemaking. For purposes of
this supplementary proposed rule, we
interpret our regulation as referring to
the initial FY 2011 IPPS/LTCH PPS
proposed rule (which appeared in the
May 4, 2010 Federal Register), and our
procedure for this supplementary
proposed rule is to start the time period
for requesting a withdrawal or
termination from publication of that
initial proposed rule. Were we not to
use such a time period, requests for
termination and withdrawal would be
received too late to include in our final
rule. Thus, all requests for withdrawal
of an application for reclassification or
termination of an existing 3-year
reclassification that would be effective
in FY 2011 must be received by the
MGCRB by June 18, 2010.

We note that wage index values in the
tables in the Addendum to this
supplemental FY 2011 IPPS/LTCH PPS
proposed rule may have changed
somewhat from the initial, more
comprehensive FY 2011 IPPS/LTCH
PPS proposed rule (which appeared in
the May 4, 2010 Federal Register) due
to the application of sections 3137(c),
3141, and 10324 of Affordable Care Act.
In addition, as a result of section 3137(c)
of Affordable Care Act, there may be

additional hospitals listed as
reclassified in Table 9A in the
Addendum to this supplemental
proposed rule. Hospitals have sufficient
time between the display or publication
date of this supplemental FY 2011 IPPS/
LTCH PPS proposed rule in the Federal
Register and the June 18, 2010 deadline
for withdrawals and terminations to
evaluate and make determinations
regarding their reclassification for the
FY 2011 wage index. As noted in the
initial FY 2011 IPPS proposed rule, the
mailing address of the MGCRB is: 2520
Lord Baltimore Drive, Suite L,
Baltimore, MD 21244-2670.

B. Inpatient Hospital Market Basket
Update

Below we discuss the adjustments to
the FY 2010 and FY 2011 market basket
as required by the Affordable Care Act.
In this supplemental proposed rule we
are not proposing to address the
provisions of section 3401 of Public Law
111-148 providing for a productivity
adjustment for FY 2012 and subsequent
fiscal years; rather, this change will be
addressed in future rulemaking.

1. FY 2010 Inpatient Hospital Update

In accordance with section
1886(b)(3)(B)(i) of the Act, each year we
update the national standardized
amount for inpatient operating costs by
a factor called the “applicable
percentage increase.” Prior to enactment
of Public Law 111-148 and Public Law
111-152, section 1886(b)(3)(B)(1)(XX) of
the Act set the applicable percentage
increase equal to the rate-of-increase in
the hospital market basket for IPPS
hospitals in all areas, subject to the
hospital submitting quality information
under rules established by the Secretary
in accordance with section
1886(b)(3)(B)(viii) of the Act. For
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hospitals that do not provide these data,
the update is equal to the market basket
percentage increase less an additional
2.0 percentage points. In accordance
with these statutory provisions, in the
FY 2010 IPPS/LTCH PPS final rule (74
FR 43850), we finalized an applicable
percentage increase equal to the full
market basket update of 2.1 percent
based on IHS Global Insight, Inc.’s
second quarter 2009 forecast of the FY
2010 market basket increase, provided
the hospital submits quality data in
accordance with our rules. For hospitals
that do not submit quality data, in the
FY 2010 IPPS/LTCH PPS final rule we
finalized an applicable percentage
increase equal to 0.1 percent (that is, the
FY 2010 estimate of the market basket
rate-of-increase minus 2.0 percentage
points).

Sections 3401(a) and 10319 of Public
Law 111-148 amend section
1886(b)(3)(B)(i) of the Act. Specifically,
sections 3401(a) and 10319(a) of Public
Law 111-148 amend section
1886(b)(3)(B)(i) of the Act to set the FY
2010 applicable percentage increase for
IPPS hospitals equal to the rate-of-
increase in the hospital market basket
for IPPS hospitals in all areas minus a
0.25 percentage point, subject to the
hospital submitting quality information
under rules established by the Secretary
in accordance with section
1886(b)(3)(B)(viii) of the Act. For
hospitals that do not provide these data,
the update is equal to the market basket
percentage increase minus 0.25
percentage point less an additional 2.0
percentage points. Section 3401(a)(4) of
Public Law 111-148 further states that
these amendments may result in the
applicable percentage increase being
less than zero. Although these
amendments modify the applicable
percentage increase applicable to the FY
2010 rates under the IPPS, section
3401(p) of Public Law 111-148 states
that the amendments do not apply to
discharges occurring prior to April 1,
2010. In other words, for discharges
occurring on or after October 1, 2009
and prior to April 1, 2010, the rate for
a hospital’s inpatient operating costs
under the IPPS will be based on the
applicable percentage increase set forth
in the FY 2010 IPPS/LTCH PPS final
rule.

We are proposing to revise 42 CFR
412.64(d) to reflect current law.
Specifically, in accordance with section
1886(b)(3)(B)(i) of the Act as amended
by sections 3401(a) and 10319(a) of
Public Law 111-148, we are proposing
to revise § 412.64(d) to state that for the
first half of FY 2010 (that is, discharges
on or after October 1, 2009 through
March 30, 2010), the applicable

percentage change equals the market
basket index for IPPS hospitals (which
is defined under §413.40(a)) in all areas
for hospitals that submit quality data in
accordance with our rules, and the
market basket index for IPPS hospitals
in all areas less 2.0 percentage for
hospitals that fail to submit quality data
in accordance with our rules. As noted
above, in the FY 2010 IPPS/LTCH PPS
final rule, we calculated that the full
market basket update equals 2.1 percent
based on IHS Global Insight, Inc.’s
second quarter 2009 forecast of the FY
2010 market basket increase. In
addition, we are proposing to revise
§412.64(d) to state that for the second
half of FY 2010 (discharges on or after
April 1, 2010 through September 30,
2010), in accordance with section
3401(a), we are proposing to set the
applicable percentage change equal to
the market basket index for IPPS
hospitals in all areas reduced by 0.25
percentage points for hospitals that
submit quality data in accordance with
our rules. For those hospitals that fail to
submit quality data, in accordance with
our rules, we are proposing to reduce
the market basket index for IPPS
hospitals by an additional 2.0
percentage points (which is in addition
to the 0.25 percentage point reduction
required by section 1886(b)(3)(B)(i) of
the Act as amended by section 3401(a)
of Public Law 111-148 as amended by
section 10319(a) of Public Law 111-148.
Based on IHS Global Insight, Inc.’s
second quarter 2009 forecast of the FY
2010 market basket increase, the FY
2010 applicable percentage change that
applies to rates for inpatient hospital
operating costs under the IPPS for
discharges occurring in the second half
of FY 2010 is 1.85 percent (that is, the
FY 2010 estimate of the market basket
rate-of-increase of 2.1 percent minus
0.25 percentage points) for hospitals in
all areas, provided the hospital submits
quality data in accordance with our
rules. For hospitals that do not submit
quality data, the payment update to the
operating standardized amount is —0.15
percent (that is, the adjusted FY 2010
estimate of the market basket rate-of-
increase of 1.85 percent minus 2.0
percentage points).

Section 1886(b)(3)(B)(iv) of the Act
provides that the applicable percentage
increase applicable to the hospital-
specific rates for SCHs and MDHs
equals the applicable percentage
increase set forth in section
1886(b)(3)(B)(i) of the Act (that is, the
same update factor as for all other
hospitals subject to the IPPS). Because
the Act sets the update factor for SCHs
and MDHs equal to the update factor for

all other IPPS hospitals, the update to
the hospital specific rates for SCHs and
MDHs is also subject to the amendments
to section 1886(b)(3)(B)(i) made by
section 3401(a) of Public Law 111-148.
Accordingly, for hospitals paid for their
inpatient operating costs on the basis of
a hospital-specific rate, the rates paid to
such hospitals for discharges occurring
during the first half of FY 2010 will be
based on an annual update estimated to
be 2.1 percent for hospitals submitting
quality data or 0.1 percent for hospitals
that fail to submit quality data; and the
rates paid to such hospitals for the
second half of FY 2010 will be based on
an update that is estimated to be 1.85
percent for hospitals submitting quality
data or —0.15 percent for hospitals that
fail to submit quality data. Similar to
that stated above, we are proposing to
update §§412.73(c)(15), 412.75(d),
412.77(e), 412.78(e), 412.79(d) to reflect
current law.

2. FY 2011 Inpatient Hospital Update

As with the FY 2010 applicable
percentage increase, section 3401(a) of
Public Law 111-148 as amended by
section 10319(a) of Public Law 111-148,
amends section 1886(b)(3)(B)(i) of the
Act to provide that the FY 2011
applicable percentage increase for IPPS
hospitals equals the rate-of-increase in
the hospital market basket for IPPS
hospitals in all areas reduced by 0.25
percentage point, subject to the hospital
submitting quality information under
rules established by the Secretary in
accordance with section
1886(b)(3)(B)(viii) of the Act. For
hospitals that do not provide these data,
the update is equal to the market basket
percentage increase minus a 0.25
percentage point less an additional 2.0
percentage points. Section 3401(a)(4) of
Public Law 111-148 further states that
this amendment may result in the
applicable percentage increase being
less than zero.

In Appendix B of the FY 2011 IPPS/
LTCH PPS proposed rule, we
announced that due to the timing of the
passage of Public Law 111-148, we were
unable to address those provisions in
the proposed rule. In that proposed rule,
consistent with current law, based on
THS Global Insight, Inc.’s first quarter
2010 forecast, with historical data
through the 2009 fourth quarter, of the
FY 2011 IPPS market basket increase,
we estimated that the FY 2011 update
to the operating standardized amount
would be 2.4 percent (that is, the
current estimate of the market basket
rate-of-increase) for hospitals in all
areas, provided the hospital submits
quality data in accordance with our
rules. For hospitals that do not submit
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quality data, we estimated that the
update to the operating standardized
amount would be 0.4 percent (that is,
the current estimate of the market basket
rate-of-increase minus 2.0 percentage
points). Since publication of the FY
2011 IPPS/LTCH PPS proposed rule our
estimate of the market basket for FY
2011 has not changed. However,
consistent with the amendments to
section 1886(b)(3)(B)(i) of the Act made
by section 3401 of Public Law 111-148,
for FY 2011 we are required to reduce
the hospital market basket update by
0.25 percentage points. Therefore, based
on THS Global Insight, Inc.’s first quarter
2010 forecast of the FY 2011 market
basket increase, the estimated update to
the FY 2011 operating standardized
amount is 2.15 percent (that is, the FY
2011 estimate of the market basket rate-
of-increase of 2.4 percent minus 0.25
percentage points) for hospitals in all
areas, provided the hospital submits
quality data in accordance with our
rules. For hospitals that do not submit
quality data, the estimated update to the
operating standardized amount is 0.15
percent (that is, the adjusted FY 2011
estimate of the market basket rate-of-
increase of 2.15 percent minus 2.0
percentage points). We are proposing to
revise §412.64(d) to reflect the
provisions of section 3401(a) of Public
Law 111-148.

Section 1886(b)(3)(B)(iv) of the Act
provides that the FY 2011 applicable
percentage increase in the hospital-
specific rates for SCHs and MDHs
equals the applicable percentage
increase set forth in section
1886(b)(3)(B)(i) of the Act (that is, the
same update factor as for all other
hospitals subject to the IPPS). Similar to
the FY 2010 applicable percentage
increase in the hospital-specific rates,
because the Act requires us to apply to
the hospital-specific rates the update
factor for all other IPPS hospitals, the
update to the hospital specific rates for
SCHs and MDHs is also subject to
section 1886(b)(3)(B)(i) as amended by
the Affordable Care Act. Accordingly,
the update to the hospital-specific rates
applicable to SCHs and MDHs is
estimated to be 2.15 for hospitals that
submit quality data or 0.15 percent for
hospitals that fail to submit quality data.
Similar to above, we are proposing to
update §§412.73(c)(15), 412.75(d),
412.77(e), 412.78(e), 412.79(d) to
implement this provision.

3. FY 2010 and FY 2011 Puerto Rico
Hospital Update

Puerto Rico hospitals are paid a
blended rate for their inpatient
operating costs based on 75 percent of
the national standardized amount and

25 percent of the Puerto Rico-specific
standardized amount. Section
1886(d)(9)(C)(i) of the Act is the basis
for determining the applicable
percentage increase applied to the
Puerto Rico-specific standardized
amount. Section 1886(d)(9)(C)(i) of the
Act provides that the Puerto Rico
standardized amount shall be adjusted
in accordance with the final
determination of the Secretary under
section 1886(d)(4) of the Act. Section
1886(e)(4)(1) of the Act in turn directs
the Secretary to recommend an
appropriate change factor for Puerto
Rico hospitals taking into account
amounts necessary for the efficient and
effective delivery of medically
appropriate and necessary care of high
quality, as well as the recommendations
of MedPAC. In order to maintain
consistency between the portion of the
rates paid to Puerto Rico hospitals
under the IPPS based on the national
standardized amount and the portion
based on the Puerto Rico-specific
standardized rate, beginning in FY 2004
we have set the update to the Puerto
Rico-specific operating standardized
amount equal to the update to the
national operating standardized amount
for all IPPS hospitals. This policy is
reflected in our regulations at 42 CFR
412.211.

The amendments to section
1886(b)(3)(B)(i) of the Act by sections
3401(a) and section 10319(a) of Public
Law 111-148, affect only the update
factor applicable to the national
standardized rate for IPPS hospitals and
the hospital-specific rates; they do not
mandate any revisions to the update
factor applicable to the Puerto Rico-
specific standardized amount. Rather, as
noted above, sections 1886(d)(9)(C)(i)
and (e)(4) of the Act direct us to adopt
an appropriate change factor for the FY
2010 Puerto Rico-specific standardized
amount, which we did in the FY 2010
IPPS/LTCH PPS final rule after notice
and consideration of public comments.
Therefore, we do not believe we have
the authority to now propose setting the
FY 2010 update factor for the Puerto
Rico-specific operating standardized
amount for the second half of FY 2010
equal to the update factor applicable to
the national standardized amount or the
hospital-specific rates (that is the market
basket minus 0.25 percentage points).
Accordingly, the FY 2010 update to the
Puerto Rico-specific operating
standardized amount is 2.1 percent (that
is, the FY 2010 estimate of the market
basket rate-of-increase) for the entire FY
2010.

For FY 2011, consistent with our past
practice of applying the same update
factor to the Puerto Rico-specific

standardized amount as applied to the
national standardized amount, we are
proposing to revise §412.211(c) to set
the update factor for the Puerto Rico-
specific operating standardized amount
equal to the update factor applied to the
national standardized amount for all
IPPS hospitals. Therefore, we are
proposing an update factor for the
Puerto Rico-specific standardized
amount equal to the FY 2011 estimate
of the IPPS operating market basket rate-
of-increase of 2.4 percent minus 0.25
percentage points, or 2.15 percent, for
FY 2011.

C. Payment Adjustment for Low-Volume
Hospitals (§412.101)

Section 1886(d)(12) of the Act, as
added by section 406 of Public Law
108-173, provides for a payment
adjustment to account for the higher
costs per discharge for low-volume
hospitals under the IPPS, effective
beginning FY 2005. Sections 3215 and
10314 of Public Law 111-148 amend the
definition of a low-volume hospital
under section 1886(d)(12)(C) of the Act.
It also revises the methodology for
calculating the payment adjustment for
low-volume hospitals.

1. Background

Prior to being amended by the
Affordable Care Act, section
1886(d)(12)(C)(i) of the Act defined a
low-volume hospital as “a subsection (d)
hospital (as defined in paragraph (1)(B))
that the Secretary determines is located
more than 25 road miles from another
subsection (d) hospital and that has less
than 800 discharges during the fiscal
year.” Section 1886(d)(12)(C)(ii) of the
Act further stipulates that “the term
“discharge” means an inpatient acute
care discharge of an individual
regardless of whether the individual is
entitled to benefits under Part A.”
Therefore, the term refers to total
discharges, not merely Medicare
discharges. Finally, under section 406,
the provision requires the Secretary to
determine an applicable percentage
increase for these low-volume hospitals
based on the “empirical relationship”
between “the standardized cost-per-case
for such hospitals and the total number
of discharges of such hospitals and the
amount of the additional incremental
costs (if any) that are associated with
such number of discharges.” The statute
thus mandates that the Secretary
develop an empirically justifiable
adjustment based on the relationship
between costs and discharges for these
low-volume hospitals. The statute also
limits the adjustment to no more than
25 percent.
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Based on an analysis we conducted
for the FY 2005 IPPS final rule (69 FR
49099 through 49102), a 25 percent low-
volume adjustment to all qualifying
hospitals with less than 200 discharges
was found to be most consistent with
the statutory requirement to provide
relief to low-volume hospitals where
there is empirical evidence that higher
incremental costs are associated with
low numbers of total discharges.

In the FY 2006 IPPS final rule (70 FR
47432 through 47434), we stated that a
multivariate analyses supported the
existing low-volume adjustment
implemented in FY 2005. Therefore, the
low-volume adjustment of an additional
25 percent would continue to be
provided for qualifying hospitals with
less than 200 discharges.

2. Temporary Changes for FYs 2011 and
2012

Section 1886(d)(12) of the Act was
amended by sections 3125 and 10314 of
Public Law 111-148. These changes are
effective only for FYs 2011 and 2012.
Beginning with FY 2013, the pre-
existing low-volume hospital payment
adjustment and qualifying criteria, as
implemented in FY 2005, will resume.

Section 3125(3) and 10314(1) of
Public Law 111-148 amend the
qualifying criteria for low-volume
hospitals under section 1886(d)(12)(C)
of the Act to make it easier for hospitals
to qualify for the low-volume
adjustment. Specifically, the revised
provision specifies that for FYs 2011
and 2012, a hospital qualifies as a low-
volume hospital if it is “more than 15
road miles from another subsection (d)
hospital and has less than 1,600
discharges of individuals entitled to, or
enrolled for, benefits under Part A
during the fiscal year.” In addition,
section 1886(d)(12)(C) of the Act, as
amended, provides that the payment
adjustment (the applicable percentage
increase) is to be determined “using a
continuous linear sliding scale ranging
from 25 percent for low-volume
hospitals with 200 or fewer discharges
of individuals entitled to, or enrolled
for, benefits under Part A in the fiscal
year to 0 percent for low-volume
hospitals with greater than 1,600
discharges of such individuals in the
fiscal year.”

Section 3125(3)(A) of Public Law
111-148 revises the distance
requirement for FYs 2011 and 2012 from
“25 road miles” to “15 road miles” such
that a low volume hospital is required
to be only more than 15 road miles,
rather than more than 25 road miles,
from another subsection (d) hospital for
purposes of qualifying for the low-
volume payment adjustment in FYs

2011 and 2012. We therefore are
proposing to revise our regulations at 42
CFR 412.101(a)(2) to provide that to
qualify for the low volume adjustment
in FYs 2011 and 2012, a hospital must
be more than 15 road miles from the
nearest subsection (d) hospital. The
statute specifies the 15 mile distance in
“road miles”. The current regulations at
42 CFR 412.101 also specify the current
25 mile distance requirement in “road
miles,” but do not provide a definition
of the term “road miles.” We are
proposing to define the term “road
miles” consistent with the term “miles”
as defined at § 412.92 for purposes of
determining whether a hospital qualifies
as a sole community hospital.
Specifically, the regulations at 42 CFR
412.92(c)(i) define “miles” as “the
shortest distance in miles measured
over improved roads. An improved road
for this purpose is any road that is
maintained by a local, State, or Federal
government entity and is available for
use by the general public. An improved
road includes the paved surface up to
the front entrance of the hospital.” We
note that while the proposed change in
the qualifying criteria from 25 to 15 road
miles is applicable only for FYs 2011
and 2012, the proposed definition of
“road miles” would continue to apply
even after the distance requirement
reverts to 25 road miles beginning in FY
2013.

Sections 3125(3)(B) and (4)(D) and
10314(1) and (2) of Public Law 111-148,
revise the discharge requirement for FYs
2011 and 2012 to less than 1,600
discharges of individuals entitled to, or
enrolled for, benefits under Part A.
Based on section 406 of Public Law
108-173, the discharge requirement to
qualify as a low-volume hospital prior
to FY 2011 and subsequent to FY 2012
is less than 800 discharges annually. For
these fiscal years, the number of
discharges is determined based on total
discharges, which includes discharges
of both Medicare and non-Medicare
patients. However, under sections 3125
and 10314 of Public Law 111-148, for
FYs 2011 and 2012, the discharge
requirement has been increased to less
than 1,600 discharges of individuals
“entitled to, or enrolled for, benefits
under Part A during the fiscal year.”

Section 226(a) of the Act (42 U.S.C.
426(a)) provides that an individual is
automatically “entitled” to Medicare
Part A when the person reaches age 65
or becomes disabled, provided that the
individual is entitled to Social Security
benefits under section 202 of the Act (42
U.S.C. 402). Once a person becomes
entitled to Medicare Part A, the
individual does not lose such
entitlement simply because there is no

Part A coverage of a specific inpatient
stay. For example, a patient does not
lose entitlement to Medicare Part A
simply because the individual’s Part A
hospital benefits have been exhausted;
other items and services (for example,
skilled nursing services) still might be
covered under Part A, and the patient
would qualify for an additional 90 days
of Part A hospital benefits if at least 60
days elapsed between the individual’s
first and second hospital stay. (See
§409.60(a) and (b)(1) and §409.61(a)(1)
and (c).)

In addition, beneficiaries who are
enrolled in Medicare Advantage (MA)
plans provided under Medicare Part C
continue to meet all of the statutory
criteria for entitlement to Part A benefits
under section 226. First, in order to
enroll in Medicare Part C, a beneficiary
must be “entitled to benefits under Part
A and enrolled under Part B,” see
section 1852(a)(1)(B)(i) of the Act. There
is nothing in the Act that suggests
beneficiaries who enroll in Part C plan
forfeit their entitlement to Part A
benefits. Second, once a beneficiary
enrolls in Part C, the MA plan must
provide the beneficiary with the benefits
to which the enrollee is entitled under
Medicare Part A, even though it may
also provide for additional
supplemental benefits. See section
1852(a)(1)(A) of the Act. Third, under
certain circumstances, Medicare Part A
pays for care furnished to patients
enrolled in Part C plans. For example,
if, during the course of the year, the
scope of benefits provided under
Medicare Part A expands beyond a
certain cost threshold due to
Congressional action or a national
coverage determination, Medicare Part
A will pay the provider for the cost of
the services directly. (See section
1852(a)(5) of the Act.) Similarly,
Medicare Part A also pays for Federally
qualified health center services and
hospice care furnished to MA patients.
See 42 U.S.C. section 1853(a)(4), (h)(2)
of the Act. Thus, a patient enrolled in
a Part C plan remains entitled to
benefits under Medicare Part A.

Accordingly, for purposes of
determining the number of discharges
for “individuals entitled to, or enrolled
for, benefits under Part A,” we propose
to include all discharges associated with
individuals entitled to Part A, including
discharges associated with individuals
whose inpatient benefits are exhausted
or whose stay was not covered by
Medicare and discharges of individuals
enrolled in an MA plan under Medicare
Part C. Since a hospital may only
qualify for this adjustment if the
hospital has fewer than 1,600 discharges
for patients entitled to Part A, the



Federal Register/Vol. 75, No. 105/ Wednesday, June 2, 2010/Proposed Rules

30925

hospital must submit a claim to
Medicare on behalf of all Part A entitled
individuals, including a no-pay claim
for patients who are enrolled in Part C,
in order for Medicare to assure that
these discharges are included in the
determination of whether the hospital
has fewer than 1,600 discharges for
patients entitled to Part A.

Currently, a prior cost reporting
period is used to determine if the
hospital meets the discharge criteria to
receive the low-volume payment
adjustment in the current year.

Finally, sections 3125(4) of Public
Law 111-148 and 10314(2), add a new
section 1886(d)(12)(D) of the Act that
modifies the methodology for
calculation of the payment adjustment
under section 1886(d)(12)(A) of the Act
for low-volume hospitals for discharges
occurring in FYs 2011 and 2012.
Currently, sections 1886(d)(12)(A) and
(B) of the Act require the Secretary to
determine an applicable percentage
increase for low-volume hospitals based
on the “empirical relationship” between
“the standardized cost-per-case for such
hospitals and the total number of
discharges of such hospitals and the
amount of the additional incremental
costs (if any) that are associated with
such number of discharges.” The statute
thus mandates the Secretary to develop
an empirically justifiable adjustment
based on the relationship between costs
and discharges for these low-volume
hospitals. The statute also limits the
adjustment to no more than 25 percent.
Based on analyses, we conducted for the
FY 2005 IPPS final rule (69 FR 49099
through 49102) and the FY 2006 IPPS
final rule (70 FR 47432 through 47434),
a 25 percent low-volume adjustment to
all qualifying hospitals with less than
200 discharges was found to be most
consistent with the statutory
requirement to provide relief to low-
volume hospitals where there is
empirical evidence that higher
incremental costs are associated with
low numbers of total discharges.
However, section 1886(d)(12)(D) of the
Act, provides that for discharges
occurring in FYs 2011 and 2012, the
Secretary shall determine the applicable
percentage increase using a continuous,
linear sliding scale ranging from an
additional 25 percent payment
adjustment for hospitals with 200 or
fewer Medicare discharges to 0 percent
additional payment for hospitals with
more than 1,600 Medicare discharges.
We propose to apply this payment
adjustment based on increments of 100
discharges (beginning with 200 or fewer
discharges), with the applicable
percentage increase decreasing linearly
in equal amounts by 1.6667 percent for

every additional 100 Medicare
discharges, with no payment adjustment
for hospitals with more than 1,599
Medicare discharges. We have not
proposed an adjustment for a hospital
with exactly 1,600 discharges since, as
specified in statute at section
1886(d)(12)(C)(i) of the Act, as amended,
a hospital must have “less” than 1,600
discharges in order to qualify as a low
volume hospital. The proposed payment
adjustment would be as determined
below:

Payment ad-
Medicare discharge range J(lézt:geem
add-on)
1200 .o 25.0000
201-300 ...coooiiiiiiiii 23.3333
301400 ... 21.6667
20.0000
18.3333
16.6667
15.0000
801-900 ....ocvevreeereeeeeeene 13.3333
901-1000 ... 11.6667
1001-1100 .... 10.0000
1101-1200 .... 8.3333
1201-1300 6.6667
1301-1400 ..ccoovvvveeeieeieeeeeeeeees 5.0000
1401-1500 .... 3.3333
1501-1599 .... 1.6667
1600 or more 0.0000

While we are proposing to revise the
qualifying criteria and the payment
adjustment for low-volume hospitals for
FYs 2011 and 2012, consistent with the
amendments made by the Affordable
Care Act, we note that we are not
proposing to modify the process for
requesting and obtaining the low-
volume hospital payment adjustment. In
order to qualify, a hospital must provide
to its FI or MAC sufficient evidence to
document that it meets the number of
Medicare discharges and distance
requirements. The FI or MAC will
determine, based on the most recent
data available, if the hospital qualifies
as a low-volume hospital, so that the
hospital will know in advance whether
or not it will receive a payment
adjustment and, if so, the add-on
percentage. The FI or MAC and CMS
may review available data, in addition
to the data the hospital submits with its
request for low-volume status, in order
to determine whether or not the hospital
meets the qualifying criteria.

We also note that as compared to the
existing methodology for determining
the payment adjustment for low-volume
hospitals, no hospital would receive a
lower payment adjustment under our
proposed methodology for FYs 2011 and
2012. Although the statute specifies
that, for years other than FYs 2011 and
2012, a hospital is a low-volume

hospital if it has less than 800
discharges, currently only hospitals
with fewer than 200 discharges receive
a payment adjustment, an additional 25
percent, because the statute requires
that the adjustment be empirically based
to provide relief to low-volume
hospitals where there is empirical
evidence that higher incremental costs
are associated with low numbers of total
discharges. Consistent with section
1886(d)(12)(D) of the Act, for FYs 2011
and 2012, we will continue to pay
hospitals with fewer than 200
discharges a payment adjustment
amount equal to an additional 25
percent.

We are proposing to revise our
regulations at 42 CFR 412.101 to reflect
our proposal outlined above.

Currently, 42 CFR 412.101(a)(3) states
that “The fiscal intermediary makes the
determination of the discharge count for
purposes of determining a hospital’s
qualification for the adjustment based
on the hospital’s most recent submitted
cost report.” This may mistakenly be
interpreted to mean that once a hospital
qualifies as a low-volume hospital, no
further qualification is needed. We,
therefore, are proposing to clarify that a
hospital must continue to qualify as a
low-volume hospital in order to receive
the payment adjustment in that year;
that is, it is not based on a one-time
qualification.

D. Medicare-Dependent, Small Rural
Hospitals (MDHs) (§ 412.108)

1. Background

Medicare-dependent, small rural
hospitals (MDHs) are eligible for the
higher of the Federal rate for their
inpatient hospital services or a blended
rate based in part on the Federal rate
and in part on the MDH’s hospital-
specific rate. Section 1886(d)(5)(G)(iv) of
the Act defines an MDH as a hospital
that is located in a rural area, has not
more than 100 beds, is not an SCH, and
has a high percentage of Medicare
discharges (that is, not less than 60
percent of its inpatient days or
discharges either in its 1987 cost
reporting year or in two of its most
recent three settled Medicare cost
reporting years). The regulations that set
forth the criteria that a hospital must
meet to be classified as an MDH are at
42 CFR 412.108.

Although MDHs are paid under an
adjusted payment methodology, they are
still IPPS hospitals paid under section
1886(d) of the Act. Like all IPPS
hospitals paid under section 1886(d) of
the Act, MDHs are paid for their
discharges based on the DRG weights
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calculated under section 1886(d)(4) of
the Act.

Through and including FY 2006,
under section 1886(d)(5)(G) of the Act,
MDHs are paid based on the Federal rate
or, if higher, the Federal rate plus 50
percent of the amount by which the
Federal rate is exceeded by the updated
hospital-specific rate based on the
hospital’s FY 1982 or FY 1987 costs per
discharge, whichever of these hospital-
specific rates is higher. Section 5003(b)
of Public Law 109-171 (DRA 2005)
amended section 1886(d)(5)(G) of the
Act to provide that, for discharges
occurring on or after October 1, 2006,
MDHs are paid based on the Federal rate
or, if higher, the Federal rate plus 75
percent of the amount by which the
Federal rate is exceeded by the updated
hospital-specific rate based on the
hospital’s FY 1982, FY 1987, or FY 2002
costs per discharge, whichever of these
hospital-specific rates is highest.

For each cost reporting period, the
fiscal intermediary or MAC determines
which of the payment options will yield
the highest aggregate payment. Interim
payments are automatically made at the
highest rate using the best data available
at the time the fiscal intermediary or
MAC makes the determination.
However, it may not be possible for the
fiscal intermediary or MAC to determine
in advance precisely which of the rates
will yield the highest aggregate payment
by year’s end. In many instances, it is
not possible to forecast the outlier
payments, the amount of the DSH
adjustment or the IME adjustment, all of
which are applicable only to payments
based on the Federal rate and not to
payments based on the hospital-specific
rate. The fiscal intermediary or MAC
makes a final adjustment at the
settlement of the cost report after it
determines precisely which of the
payment rates would yield the highest
aggregate payment to the hospital.

If a hospital disagrees with the fiscal
intermediary’s or the MAC’s
determination regarding the final
amount of program payment to which it
is entitled, it has the right to appeal the
determination in accordance with the
procedures set forth in 42 CFR Part 405,
Subpart R, which govern provider
payment determinations and appeals.

2. Extension of the MDH Program

Section 3124 of Public Law 111-148
extends the MDH program, from the end
of FY 2011 (that is, for discharges before
October 1, 2011) to the end of FY 2012
(that is, for discharges before October 1,
2012). Under prior law, as specified in
section 5003(a) of Public Law 109-171
(DRA of 2005), the MDH program was
to be in effect through the end of FY

2011 only. Section 3124 (a) of Public
Law 111-148 amends sections
1886(d)(5)(G)(i) and (ii)(II) of the Act to
extend the MDH program and payment
methodology from the end of FY 2011
to the end of FY 2012, by “striking
“October 1, 2011” and inserting “October
1, 2012”.” Section 3125(b) of Public Law
111-148 also makes conforming
amendments to sections 1886(b)(3)(D)(i)
and (iv) of the Act. Section 3124(b)(2) of
Public Law 111-148 also amends
section 13501(e)(2) of OBRA 1993 (42
U.S.C. 1395ww note) to extend the
provision permitting hospitals to
decline reclassification as an MDH
through FY 2012.

E. Additional Payments for Qualifying
Hospitals With Lowest Per Capita
Medicare Spending

1. Background

Section 1109 of Public Law 111-152,
provides for additional payments for FY
2011 and 2012 for “qualifying
hospitals.” Section 1109(d) defines a
“qualifying hospital” as a “subsection (d)
hospital * * * that is located in a
county that ranks, based upon its
ranking in age, sex and race adjusted
spending for benefits under parts A and
B * * * per enrollee within the lowest
quartile of such counties in the United
States.” Therefore, a “qualifying
hospital” is one that meets the following
conditions: (1) A “subsection (d)
hospital” as defined in section
1886(d)(1)(B) of the Act; and (2) located
in a county that ranks within the lowest
quartile of counties based upon its
spending for benefits under Medicare
Part A and Part B per enrollee adjusted
for age, sex, and race. Section 1109(b) of
Public Law 111-152 makes available
$400 million to qualifying hospitals for
FY 2011 and FY 2012. Section 1109(c)
of Public Law 111-152 requires the
$400 million to be divided among each
qualifying hospital in proportion to the
ratio of the individual qualifying
hospital’s FY 2009 IPPS operating
hospital payments to the sum of total FY
2009 IPPS operating hospital payments
made to all qualifying hospitals.

2. Eligible Counties

Section 1109 of Public Law 111-152
provides $400 million for FYs 2011 and
2012 for supplemental payments to
qualifying hospitals located in counties
that rank within the lowest quartile of
counties in the United States for
spending for benefits under Medicare
Part A and Part B. The provision
requires that the Medicare Part A and
Part B county-level spending per
enrollee to be adjusted by age, sex and
race. We are proposing our methodology

for determining the bottom quartile of
counties with the lowest Medicare Part
A and Part B spending adjusted by age,
sex, and race and invite public comment
on the methodology we propose to use
to adjust for age, sex, and race described
below. We further propose that we will
determine this bottom quartile of
counties one time in the FY 2011 IPPS/
RY 2011 LTCH PPS final rule for the
purpose of disbursing the $400 million
as required by section 1109 of Public
Law 111-152.

We developed an adjustment model
by age, sex, and race, as required under
the provision. We then applied this
adjustment to the county Medicare Part
A and Part B spending data to account
for the demographics of the Medicare
beneficiaries in those counties. After
those adjustments are applied, we
determined the Medicare Part A and
Part B spending by county per enrollee.
Our proposed methodology to
determine the Medicare Part A and Part
B spending per enrollee by county
adjusted for age, sex, and race is similar
to how we calculate risk adjustment
models for Medicare Advantage (MA)
ratesetting. Risk adjustment for MA
ratesetting is discussed in the annual
announcement of calendar year MA
capitation rates and MA and Part D
payment policies. For more information
on the methodology for risk adjustment
used for MA ratesetting, we refer readers
to the CMS Web site where we
announce MA rates through our 45-day
notice (http://www.cms.gov/
MedicareAdvitgSpecRateStats/
Downloads/Announcement2010.pdf).

a. Development of Risk Adjustment
Model

As required by section 1109(d) of
Public Law 111-152, we are proposing
a risk adjustment model that accounts
for differentials in Medicare spending
by age, sex, and race. Consistent with
how we develop our risk adjustment
models for MA ratesetting as described
above, we developed a prospective risk
adjustment model using 2006 data for
beneficiary characteristics and 2007
data for Part A and Part B spending.
However, unlike the risk adjustment
mode used for MA which includes
diseases and demographic factors, the
only independent variables or
prospective factors in the model for
payments under section 1109 of Public
Law 111-152 are age, sex and race, as
required by the provision. The
dependent variable was annualized
Medicare Part A and B spending at the
beneficiary level for 2007 as it is the
most recent and complete data
available. The categorization of age, sex,
and race variables are described below.
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The age, sex, race (ASR) model(s) was
estimated using the Five Percent
Standard Analytic Denominator file, a
standard 5-percent sample from the
2007 Denominator file which is also
used to estimate CMS risk adjustment
models for payment to MA
organizations. We chose to use Five
Percent Standard Analytic Denominator
file from 2007 in order to optimize the
amount of time after the timely claim
submission deadlines and the latest
available data; in other words because it
is most complete data currently
available. This file has the demographic
and enrollment characteristics of all
Medicare beneficiaries. The
Denominator File is an abbreviated file
of the Enrollment Data Base (EDB). The
Denominator File contains data on all
Medicare beneficiaries enrolled and/or
entitled to be enrolled in Medicare in a
given year while the EDB is the source
of enrollment and entitlement
information for all people who are or
were ever entitled to Medicare. The
model was estimated using all
beneficiaries residing in the community
and long-term institutions. The sample
had 1,603,998 beneficiaries.

The Denominator File contains a sex
variable where the beneficiaries can
identify themselves as male or female.
The file also contains an age variable
which is defined as the beneficiary’s age
at the end of the prior year.
Beneficiaries with an age greater than 98
are coded as age 98. The race
demographic variable in the
Denominator File is populated by data
from the Social Security Administration
(SSA). The SSA’s data for this race
demographic variable are collected on
form SS-5. Prior to 1980, the SS—5 form
included 3 categories for race: White,
Black or Other. Since that time, Form
SS-5 instructed a beneficiary to
voluntarily select one of the following 5
categories: (1) Asian, Asian-American or
Pacific Islander; (2) Hispanic; (3) Black
(Not Hispanic); (4) North American
Indian or Alaskan Native; and (5) White
(Not Hispanic). Form SS—5 is completed
when an individual does the following:
(1) Applies for a social security number;
(2) requests a replacement of the social
security card; or (3) requests changes to
personal information on their record
such as a name change. (Social Security
Administration Web site instructions
http://ssa.gov/online/ss-5.pdf). Each
January, CMS obtains data from SSA to
update the EDB for beneficiaries who
were added during the previous

calendar year as well as all living
beneficiaries whose race is identified as
“Other” or “Unknown.”

Discussed in the context of the ESRD
payment system in the ESRD proposed
rule on September 29, 2009 (74 FR
49962), we noted concerns with using
the EDB as a data source due to missing
data, and that racial and ethnic
categories are not well defined.
However, we believe that the current
EDB, particularly with respect to the
more recent and ongoing updates we
perform, remains a useful source of race
and ethnicity data on 46 million
Medicare beneficiaries. Additionally,
because this is our only currently
available data source on the racial and
ethnic demographics of Medicare
beneficiaries, we propose to use the EDB
as our data source for beneficiary race
so that we can fulfill the requirements
of section 1109(d) of Public Law 111—
152 to adjust county Medicare Part A
and Part B spending by race.

We used the MedPAR claims file as
the source to determine Medicare
inpatient spending. We used the
National Claims History File to
determine spending on DMEPOS and
supplies. The other spending under
Medicare Part A and Part B was
determined using the Standard Analytic
File. The Standard Analytic File and
MedPAR claims file are subsets of the
National Claims History File. These data
files are also used in the MA ratesetting
process and are our data source for
Medicare spending stored at the
beneficiary level.

In order to determine annual
spending (the dependent variable in the
risk adjustment model), we annualized
the Medicare Part A and Part B
spending for beneficiaries with less than
a full year of eligibility, and these
amounts were weighted in the analysis
by the fraction of the year they were in
the data.

We used a linear regression model to
determine the demographic
adjustments. This is consistent with
how we model our risk adjustment for
the MA rates. The linear regression used
24 age-sex regression categories, 12 age
categories each for males and females.
The age categories are as follows; 0-34,
35—44, 4549, 50-54, 55-59, 60-64, 65—
69, 70-74, 75-79, 80—84, 85—89, and
90+. The age-sex coefficients displayed
in the table below reflect the difference
in Medicare Part A and Part B spending
per enrollee in those age-sex categories
relative to national average Part A and

Part B spending based on our linear
regression model.

In addition, we used the same linear
regression model to determine how to
adjust Medicare Part A and Part B
spending for race. In addition to the age-
sex regression categories described
above, we included variables to adjust
for race. We considered two methods to
adjust for race in county spending
because of the way that the SS—5 form
collects race information, which is then
reported in the same format in the EDB.
As discussed earlier, the EDB currently
categorizes race by the following five
categories, as reported by the Medicare
beneficiary: (1) Asian, Asian-American
or Pacific Islander; (2) Hispanic;

(3) Black (Not Hispanic); (4) North
American Indian or Alaskan Native; and
(5) White (Not Hispanic). One method
categorized race by White, Black,
Hispanic, and Other (WBHO). The
“Other” category includes Asian/Pacific
Islander, American Indian/Alaska
Native, and all others. The second
method categorized race by White,
Black, and Other (WBO), where
beneficiaries who identified themselves
as Hispanic were categorized as Other.
The race/ethnicity categories are
mutually exclusive; if a beneficiary
identified themselves as Hispanic he or
she was not further classified as another
category, such as White or Black. In our
regression modeling we used the largest
group, White, as the reference group; the
coefficients on the difference in
spending by race, displayed in the table
below, are additive to the reference
group. In other words, the coefficients
for each race category represent the
difference in predicted Medicare Part A
and Part B spending relative to our
reference group. Where the coefficients
are positive, this implies that the
predicted spending for that category is
higher than that of the reference group.
Conversely, where the coefficients are
negative, this implies that the predicted
spending for that category is lower than
that of the reference group.

Below are two tables representing the
coefficients used to adjust Medicare Part
A and Part B spending by county. The
first table shows the coefficients for
each age and sex category. The second
table shows the coefficients for race.
These national coefficients are applied
to each counties’ relative demographic
for age, sex and race, so that each
county has a risk score by age, sex and
race.
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Age categories (in years)
Sex
0-34 | 35-44 | 4554 | 55-59 | 60-64 | 65-69 | 70-74 | 75-79 80-84 85-89 90-94 %;ﬁlages’

Female ................... 0.67896 | 0.80089 | 0.96917 | 1.09810 | 1.18855 | 0.67358 | 0.83818 | 1.01599 1.189727 1.364575 1.475495 1.366515
[V - 0.52664 | 0.70067 | 0.82262 | 0.93750 | 1.03792 | 0.71932 | 0.90896 | 1.11809 | 1.32812 1.50008 1.68184 1.77046

Race Coefficient ~ We found that some counties would information was first extracted from the

qualify as an eligible county only under EDB. We chose to calculate Medicare
WHItE .o Baseline. the WBO methodology, and others Part A and Part B county spending for
Black ...... 0.17667. would no longer qualify as an eligible 2009 to be consistent with how we are
gltip?mc - 0_%2?10 county using this alternative. The required to determine qualifying
B e S decision to use the WBHO methodology  hospitals’ payment amounts, under

We are proposing to adjust for race
using the WBHO method where we
separately account for cost differences
associated with Hispanic beneficiaries.
The Office of Management and Budget
(OMB) has promulgated standards for
the classification of Federal data on race
and ethnicity. Under OMB’s
classification standards, the category of
Hispanic is treated as an ethnic category
as opposed to a race category. The
current OMB Standards of 1997 require
collection of specific demographic data
using a total of five race categories, plus
other (62 FR 58782 through 58790). The
five race categories are—(1) American
Indian or Alaska Native; (2) Asian; (3)
Black or African American; (4) Native
Hawaiian or Other Pacific Islander; and
(5) White. In addition, OMB specified
two separate ethnic categories—
Hispanic or Latino, and not Hispanic or
Latino. However, as explained above,
Hispanic or Latino ethnicity is treated as
a race category by EDB, and
beneficiaries can self-identify as
Hispanic among mutually exclusive
racial categories. Despite the
inconsistency in reporting by the OMB
and the EDB, we propose to treat the
category of Hispanic as a separate
category for purposes of the race
adjustment required by section 1109 of
Public Law 111-152. We found that the
coefficient for the Hispanic category is
statistically significant, suggesting that
Medicare Part A and Part B spending
associated with this category of
beneficiaries is different from the
spending for our reference group and
that it should be a separate coefficient
to adjust county spending. In addition,
the EDB treats Hispanic as a separate
racial classification, consistent with our
WBHO method, therefore; we believe
that our proposal appropriately
interprets the required race adjustment.
Therefore, we propose to adjust for race
using the WBHO method.

For purposes of this supplemental
proposed rule, we also adjusted county
spending using the WBO methodology
to compare the two approaches. We
found minimal difference in the county
rankings under the two methodologies.

affects whether 9 subsection (d)
hospitals, located in 5 counties, would
be eligible to receive a payment under
section 1109. In Table 3, we publish the
differences in counties, eligible
hospitals, and payments by State under
the two methodologies. This is the first
time we have developed an adjustment
for Medicare spending based on race,
and we welcome public comment on
our proposal to use the WBHO
methodology to adjust for race as
required by section 1109 of Public Law
111-152. We also welcome public
comment on the WBO methodology to
adjust for race though we note that we
are not proposing this methodology at
this time.

b. Calculation of County Level Part A
and Part B Spending

In order to rank counties by Medicare
Part A and B spending, we first
calculated Medicare Part A and Part B
county level spending for each county
in the 50 States and the District of
Columbia using a similar methodology
used to establish county level FFS rates
for MA payments. Using a 5 year
average of each county’s actual
spending (from 2002 to 2006), CMS’s
Office of the Actuary calculated an
average geographic adjuster (AGA),
which reflects the county’s expenditure
relative to the national expenditure. We
believe a 5-year average is appropriate,
as it accounts for fluctuations in year-to-
year expenditures, which could distort
the counties’ historic level of spending
and is consistent with how MA rates are
calculated. The AGA was then applied
to the 2009 United States Per Capita
Cost estimate (USPCC), which is the
national average cost per Medicare
beneficiary, to determine 2009 Medicare
Part A and Part B spending for each
county. We welcome public comment
on this methodology to calculate
county-level Part A and Part B
spending.

3. Application of the Age/Sex/Race
Adjustment to Part A and Part B County
Spending

To estimate the county level risk
scores for 2009, beneficiary enrollment

section 1109(c) of Public Law 111-152.
That is, section 1109(c) of Public Law
111-152 requires that qualifying
hospitals located in the bottom quartile
of counties with the lowest Medicare
Part and Part B spending per enrollee
will receive a portion of the allotted
$400 million based on their FY 2009
operating payments. Therefore, we
propose to calculate Medicare Part A
and Part B County spending for 2009 as
well. We only include beneficiaries
enrolled in Medicare Part A and/or Part
B, consistent with the language of
section 1109(d) of Public Law 111-152,
which refers to spending under Part A
and B. Based on these criteria, there
were 30,666,295 beneficiaries included
in the adjustment process. To determine
the age, sex and race make-up of the
Part A and/or Part B beneficiaries for
each county, we used the EDB to
identify date of birth, sex, race, and
State/county of residence to create a
person level file with the data needed to
run the ASR model.

A county level average risk score was
developed for each county in the United
States by applying the ASR model to
each individual in the county enrolled
in Medicare Part A and/or Part B,
summing the resulting risk scores and
dividing by the number of beneficiaries
by county enrolled in Medicare Part A
and/or Part B. The county level
Medicare Part A and or Part B spending
was adjusted by dividing the county
level Medicare Part A and/or Part B
spending by the county level average
risk score. The resulting spending
distribution was then sorted lowest to
highest dollars the 786 counties in the
lowest quartile of spending (that is,
lowest adjusted spending per enrollee)
were determined to be eligible counties
under section 1109 of Public Law 111—
152.

We invite comment on our
methodology for determining the age,
sex, race adjustments for determining
adjusted Medicare Part A and B
spending by county for the purpose of
determining eligible counties under
section 1109 of Public Law 111-152.
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3. Qualifying Hospitals and Annual
Payment Amounts

We have developed a methodology to
identify the qualifying hospitals located
in our list of eligible counties.
Consistent with section 1109(d) of
Public Law 111-152, a qualifying
hospital is a “subsection (d) hospital” (as
defined for purposes of section 1886(d)
of the Act) that is “located in” an eligible
county (as identified using the
methodology proposed in section B). A
subsection (d) hospital is defined in
section 1886(d)(1)(B) of the Act in part
as a “hospital located in one of the fifty
States or the District of Columbia”. The
term “subsection (d) hospital” does not
include hospitals located in the
territories or hospitals located in Puerto
Rico. Section 1886(d)(9)(A) of the Act
separately defines a “subsection (d)
Puerto Rico hospital” as a hospital that
is located in Puerto Rico and that
“would be a subsection (d) hospital
* * * if it were located in one of the 50
States.” Therefore, Puerto Rico hospitals
are not eligible for these additional
payments. Indian Health Services
hospitals enrolled as a Medicare
provider meet the definition of a
subsection(d) hospital and can qualify
to receive this payment if they are
located in an eligible county. In
addition, hospitals that are MDHs and
sole community hospitals (SCHs),
though they can be paid under a
hospital-specific rate instead of under
the Federal standardized amount under
the IPPS, are “subsection (d)” hospitals.
The statutory definition of a “subsection
(d)” hospital in section 1886(d)(1)(B) of
the Act specifically excludes hospitals
and hospital units excluded from the
IPPS, such as psychiatric, rehabilitation,
long term care, children’s, and cancer
hospitals. In addition, critical access
hospitals (CAHs) are not considered
qualifying hospitals because they do not
meet the definition of a “subsection (d)
hospital” as they are paid under section
1814(1) of the Act. CAHs are not paid
under the IPPS; rather they are paid
under a reasonable cost methodology, so
they do not meet the definition of
“qualifying hospital” under section
1109(d) of Public Law 111-152.

For the purposes of section 1109 of
Public Law 111-152, we are proposing
to identify “qualifying hospitals” based
on their Medicare Provider number or
Centers for Medicare and Medicaid
Services Certification Number (CCN),
because this is also how hospitals
identify themselves when they file their
Medicare cost reports. We also propose
that in order to meet the definition of a
“qualifying hospital”, the facility, as
identified by the Medicare Provider

Number or CCN, must: (1) Have existed
as a subsection (d) hospital as of April
1, 2010; (2) be geographically located in
an eligible county; and (3) have received
IPPS operating payments (in accordance
with section 1886(d)) of the Act under
their Medicare provider number in FY
2009. We used the Online Survey,
Certification and Reporting (OSCAR)
database to determine a hospital’s
county location associated with that
CCN provider number. County data in
OSCAR is supplied by the U.S Postal
Service and is cross walked to the
address reported by the provider. Under
this proposal, the address listed for a
hospital’s Medicare provider number
must be currently located in a qualifying
county in order for a hospital to meet
the definition of “qualifying hospital.”

We have published a list of the
qualifying IPPS hospitals that we have
identified based on the factors described
above in Table 3. We invite comment on
our methodology for identifying
qualifying hospitals. We also invite
comment on whether our list is accurate
and whether any providers are missing
from this list using the methodology
described above.

4. Payment Determination and
Distribution

As mentioned above, under section
1109(b), the total pool of payments
available to qualifying hospitals for FY
2011 and FY 2012 is $400 million. The
statute is not specific as to the timing of
these payments. Since Congress has
allocated a set amount—=$400 million—
for hospitals for FYs 2011 and 2012
under this provision, we believe it is
consistent with the statute to spread
these payments over the 2-year period.
We are proposing to distribute $150
million for FY 2011 and $250 million
for FY 2012. Because this is a new
policy, we are proposing to distribute a
smaller amount of money for the first
year ($150 million for FY 2011 and $250
million for FY 2012) so that the public
will have an opportunity to review our
proposal and finalized policy in the FY
2011 IPPS/LTCH PPS final rule, and
notify us of any possible revisions to the
list of qualifying hospitals, so that we
can adjust payments for FY 2012. This
will ensure that we correctly identify
qualifying hospitals and their proper
payment amounts without exceeding
the program’s funding. We invite public
comment to give hospitals the
opportunity to request that we make
changes to the qualifying hospital list in
order to ensure the accuracy of the
qualifying hospital list based on the
methodology set forth in the final rule.
However, we are proposing to identify
eligible counties, qualifying hospitals

and their payment amounts under
section 1109 of Public Law 111-152
only once. Because Congress has
allocated a specific amount of money,
we are proposing to identify eligible
counties, qualifying hospitals and their
payment amounts once in order to
ensure we do not exceed the fixed
amount of money and to ensure
predictability of payments.

We propose to distribute payments
through the individual hospital’s
Medicare contractor through an annual
one-time payment during each of FY
2011 and FY 2012. We believe that
annual payments made by the FI or
A/B MACs would be an expeditious
way to give the qualifying hospitals the
money allotted under section 1109 of
Public Law 111-152. Alternatively,
these payments could be distributed to
qualifying hospitals at the time of cost
report settlement for the qualifying
providers’ fiscal year end FY 2011 and
FY 2012 cost reports. However, cost
report settlement typically takes several
years beyond a hospital’s fiscal year
end. If we distributed these additional
payments at the time of cost report
settlement, it may take several years
until hospitals receive these additional
payments. Therefore, we believe our
proposal to give hospitals their section
1109 payments as annual payments
during FY 2011 and FY 2012 presents
the most expedient method to distribute
these payments to hospitals, and is in
the spirit of the intent of Congress. We
welcome public comment on our
proposal to distribute $150 million in
FY 2011 and $250 million in FY 2012
through an annual payment in each of
those years made to the qualifying
providers through their FI or A/B MAC.

We propose that qualifying hospitals
report these additional payments on
their Medicare hospital cost report
corresponding to the appropriate cost
reporting period that the hospitals have
received the payments. On the Medicare
Hospital Cost report, Form 2552 has an
“other adjustment” line on Worksheet E,
Part A that can used by hospitals to
report the payments received under
section 1109 of Public Law 111-152. We
plan to issue additional cost reporting
instructions for qualifying hospitals to
report these additional payments on a
subscripted line of the “other
adjustment” line to identify this
payment. We note that we are requiring
these payments be reported on the cost
report for tracking purposes only; these
additional payments will not be
adjusted or settled by the FI or A/B
MAC on the cost report.
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5. Hospital Weighting Factors

Section 1109(c) of Public Law 111—
152 requires that the payment amount
for a qualifying hospital shall be
determined “in proportion to the portion
of the amount of the aggregate payments
under section 1886(d) of the Social
Security Act to the hospital for fiscal
year 2009 bears to the sum of all such
payments to all qualifying hospitals for
such fiscal year.” We are proposing that
the portion of a hospital’s payment
under section 1109 is based on the
proportion of their IPPS operating
payments made in FY 2009 relative to
the total IPPS operating payments made
to all qualifying hospitals in FY 2009.
These FY 2009 IPPS operating payments
made under section 1886(d) include
DRG and wage adjusted payments made
under the IPPS standardized amount
with add-on payments for operating
DSH, operating IME, operating outliers
and new technology (collectively
referred to in this proposed rule as the
IPPS operating payment amount). We
are proposing to include IME MA
payments made to IPPS hospitals
because these payments are made under
section 1886(d) of the Act. Under 42
CFR 412.105(g) of the regulations and as
implemented in Transmittal A—98-21
(Change Request 332), hospitals that are
paid under the IPPS and train residents
in approved GME programs may submit
claims associated with MA enrollees to
the FI/MAC for the purpose of receiving
an IME payment. No IPPS operating
payment or other add-on payment is
made for these MA enrollees. This is
consistent with how the IPPS includes
these IME MA payments when adjusting
for budget neutrality of the IPPS
standardized amounts.

In addition, we are including in the
FY 2009 IPPS operating payment
amount beneficiary liabilities
(coinsurance, copayments, and
deductibles) because the payments
made under section 1886(d) of the Act
“are subject to the provisions of section
1813.” That is, the payment received by
the hospital includes the amount paid
by Medicare, as well as the amount for
which the beneficiary is responsible, as
set forth in section 1813 of the Act. We
propose to exclude IPPS capital
payments because they are payments
made under section 1886(g) of the Act.
We also propose to exclude payments
for organ acquisition costs because it is
a payment made under section 1881(d)
of the Act and we propose to exclude
payments for blood clotting factor
because they are payments made under
section 1886(a)(4) of the Act.

Consistent with our IPPS ratesetting
process, we are proposing to use the FY

2009 MedPAR inpatient claims data to
determine the FY 2009 IPPS operating
payments amount made to qualifying
hospitals in order to set the ratio for
determining a qualifying hospital’s
share of the $400 million payment
under section 1109 of Public Law 111-
152. Though these claim payments may
be later changed and adjusted at cost
report settlement, this settlement
generally occurs after FY 2011 and FY
2012. Furthermore, we believe that use
of the FY 2009 MedPAR inpatient
claims data is consistent with our
proposal to make the payments under
section 1109 of Public Law 111-152 in
two annual payments in FY 2011 and
2012 instead of waiting for cost report
settlement. Furthermore, we use
MedPAR data in other areas of the IPPS,
including calculating IPPS relative
weights, budget neutrality factors,
outlier thresholds and the standardized
amount. The FY 2009 MedPAR data can
be ordered to allow the public to verify
qualifying hospitals’ FY 2009 IPPS
operating payments. Interested
individuals may order these files
through the Web site at: http://
www.cms.hhs.gov/LimitedDataSets/ by
clicking on MedPAR Limited Data Set
(LDS)-Hospital (National). This Web
page describes the file and provides
directions and further detailed
instructions for how to order.

Persons placing an order must send
the following: a Letter of Request, the
LDS Data Use Agreement and Research
Protocol (refer to the Web site for further
instructions), the LDS Form, and a
check for $3,655 to:

Mailing address if using the U.S. Postal
Service: Centers for Medicare &
Medicaid Services, RDDC Account,
Accounting Division, P.O. Box 7520,
Baltimore, MD 21207-0520.

Mailing address if using express mail:
Centers for Medicare & Medicaid
Services, OFM/Division of
Accounting—RDDC, Mailstop C3-07—
11, 7500 Security Boulevard,
Baltimore, MD 21244-1850.

For this proposed rule, we used the
December 2009 update to the FY 2009
MedPAR data (which is the latest
available update to the file) to determine
the proposed qualifying hospitals’ IPPS
operating payment amounts. For the FY
2011 IPPS/LTCH PPS final rule, we plan
on using the March 2010 update to the
FY 2009 MedPAR data to determine
qualifying hospitals’ IPPS operating
payment amounts which will then be
used to set the hospital weighting
factors for FYs 2011 and 2012

As discussed earlier in section ILE.3.
of the preamble to this supplemental
proposed rule, qualifying hospitals can

include SCHs and MDHs as they meet
the definition of subsection (d)
hospitals. SCHs are paid in the interim
(prior to cost report settlement) on a
claim by claim basis at the amount that
is the higher of the payment based on
the hospital-specific rate or the IPPS
Federal rate based on the standardized
amount. At cost report settlement, the FI
or A/B MAC determines if the hospital
would receive higher IPPS payments in
the aggregate using the hospitals
specific rate (on all claims) or the
Federal rate (on all claims). The FI or
A/B MAC then assigns the hospital the
higher payment amount (either the
hospital specific rate for all claims or
the Federal rate amount for all claims)
for the cost reporting period. To
determine the FY 2009 operating
payment amount for SCHs that meet the
definition of a qualifying hospital, we
propose to use the IPPS operating
payment made on the Medicare IPPS
claim in the FY 2009 MedPAR rather
than the SCH’s final payment rate that
is determined at cost report settlement.
We believe this approach is consistent
with the treatment of other qualifying
hospitals under our proposal, and again
allows for the timely distribution of
funds in two annual payments, as
discussed above. MDHs are paid the
sum of the Federal payment amount
plus 75 percent of the amount by which
the hospital specific rate exceeds the
Federal payment amount. This amount
is considered their IPPS operating
payment reported on their Medicare
IPPS claim.

In order to calculate payment
amounts consistent with section 1109(c)
of Public Law 111-152, we propose to
use a weighting factor for each
qualifying hospital that is equal to the
qualifying hospital’s FY 2009 IPPS
operating payment amount (as described
above) divided by the sum of FY 2009
IPPS operating payment amounts for all
qualifying hospitals. We believe this
methodology is consistent with the
requirement of section 1109(c) of Public
Law 111-152, because qualifying
hospitals with a larger proportion of
operating payments would have a
proportionately higher weighting factor
and would receive the proportionately
larger share of the $400 million, while
hospitals with a smaller proportion of
operating payments would have
proportionately smaller weighting factor
and would receive proportionately
smaller shares of the $400 million. We
welcome public comment on our
methodology to determine the amount
of money distributed to qualifying
hospitals consistent with the language
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in section 1109(c) of Public Law 111—
152.

6. Results

In calculating county-level Medicare
Part A and B spending, we have found
that there are 3,144 counties in the
United States. Therefore, there are 786
counties that rank in the lowest quartile
of counties with regards to adjusted
Medicare Part A and Part B spending
per beneficiary. We have listed the 786
eligible counties in Table 2. Of those
786 eligible counties, there are only 276
counties in which qualifying hospitals
are located, using the methodology we
proposed in section IL.E.3. of the
preamble to this supplemental proposed
rule. Using Medicare provider numbers,
as proposed above in section ILE.3. of
the preamble to this supplemental
proposed rule, we have identified 415
IPPS hospitals that are currently located
in those eligible counties and received
IPPS operating payments in FY 2009.

We have listed the qualifying IPPS
provider numbers, their counties and
their weighting factors in Table 2. We
invite public comment on our proposed
methodology for adjusting spending for
age, sex, and race as well as the
alternative methodology discussed in
section ILE.2.a. of the preamble to this
supplemental proposed rule. For these
two methodologies (WBHO and WBO),
we list the number of eligible counties,
the number of eligible counties in which
a qualifying hospital is located, the
payment amount, and the percentage of
the total payment under section 1109 of
Public Law 111-152 by State in Table 3.

We invite public comment on the
accuracy of the lists of eligible counties,
qualifying hospitals and qualifying
hospitals’ payment weighting factors
(based on the proposed methodologies
described above).

7. Finalization of Eligible Counties,
Qualifying Hospitals and Qualifying
Hospitals” Weighting Factors

Based on public comments, it is
possible that we will finalize a
methodology to determine the list of
eligible counties and hospitals that
differs from our current proposal. A
change in our methodology could, in
turn, result in changes to the list of
eligible counties or qualifying hospitals.
We note again that we are proposing to
identify eligible counties, qualifying
providers and their payments under
section 1109 of Public Law 111-152
only once in the FY 2011 IPPS/LTCH
PPS final rule. Based on this proposal,
the methodology for determining a final
list of eligible counties would produce
the actual list of eligible counties that
would be finalized in the FY 2011 IPPS
final rule and would not be updated in
a future fiscal year based on updated
data.
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Table 2: List of Eligible Counties

(Note: This list is based on the proposed WBHO risk adjustment method.)

County Code County Name State
01050 BULLOCK ALABAMA
01400 LEE ALABAMA
01430 MACON ALABAMA
01590 SUMTER ALABAMA
01650 WILCOX ALABAMA
03010 COCHISE ARIZONA
03040 GRAHAM ARIZONA
03050 GREENLEE ARIZONA
03110 SANTA CRUZ ARIZONA
03120 YAVAPAI ARIZONA
04030 BENTON ARKANSAS
04070 CARROLL ARKANSAS
04230 FRANKLIN ARKANSAS
04240 FULTON ARKANSAS
04340 JEFFERSON ARKANSAS
04380 LEE ARKANSAS
04410 LOGAN ARKANSAS
04430 MADISON ARKANSAS
04440 MARION ARKANSAS
04480 MONTGOMERY ARKANSAS
04500 NEWTON ARKANSAS
04630 SCOTT ARKANSAS
04640 SEARCY ARKANSAS
04710 WASHINGTON ARKANSAS
05110 HUMBOLDT CALIFORNIA
05350 MODOC CALIFORNIA
05410 PLACER CALIFORNIA
05670 YOLO CALIFORNIA
06010 ALAMOSA COLORADO
06030 ARCHULETA COLORADO
06064 BOULDER C