AUTHENTICATED
USS. GOVERNMENT
INFORMATION

GPO,

56236 Federal Register/Vol. 75, No. 178/ Wednesday, September 15, 2010/Rules and Regulations

disabilities, including those who are blind or
have low vision. Commenters argued that the
cost of making Web sites accessible, through
Web site design, is minimal, yet critical to
enabling individuals with disabilities to
benefit from the entity’s programs and
services. Internet Web sites, when accessible,
provide individuals with disabilities great
independence, and have become an essential
tool for many Americans. Commenters
recommended that the Department require
covered entities, at a minimum, to meet the
section 508 Standard for Electronic and
Information Technology for Internet
accessibility. Under section 508 of the
Rehabilitation Act of 1973, Federal agencies
are required to make their Web sites
accessible. 29 U.S.C. 794(d); 36 CFR 1194.

The Department agrees that the ability to
access, on an equal basis, the programs and
activities offered by public entities through
Internet-based Web sites is of great
importance to individuals with disabilities,
particularly those who are blind or who have
low vision. When the ADA was enacted in
1990, the Internet was unknown to most
Americans. Today, the Internet plays a
critical role in daily life for personal, civic,
commercial, and business purposes. In a
period of shrinking resources, public entities
increasingly rely on the web as an efficient
and comprehensive way to deliver services
and to inform and communicate with their
citizens and the general public. In light of the
growing importance Web sites play in
providing access to public services and to
disseminating the information citizens need
to participate fully in civic life, accessing the
Web sites of public entities can play a
significant role in fulfilling the goals of the
ADA.

Although the language of the ADA does not
explicitly mention the Internet, the
Department has taken the position that title
II covers Internet Web site access. Public
entities that choose to provide services
through web-based applications (e.g.,
renewing library books or driver’s licenses)
or that communicate with their constituents
or provide information through the Internet
must ensure that individuals with disabilities
have equal access to such services or
information, unless doing so would result in
an undue financial and administrative
burden or a fundamental alteration in the
nature of the programs, services, or activities
being offered. The Department has issued
guidance on the ADA as applied to the Web
sites of public entities in a 2003 publication
entitled, Accessibility of State and Local
Government Web sites to People with
Disabilities, (June 2003) available at http://
www.ada.gov/websites2.htm. As the
Department stated in that publication, an
agency with an inaccessible Web site may
also meet its legal obligations by providing
an alternative accessible way for citizens to
use the programs or services, such as a
staffed telephone information line. However,
such an alternative must provide an equal
degree of access in terms of hours of
operation and the range of options and
programs available. For example, if job
announcements and application forms are
posted on an inaccessible Web site that is
available 24 hours a day, seven days a week

to individuals without disabilities, then the
alternative accessible method must also be
available 24 hours a day, 7 days a week.
Additional guidance is available in the Web
Content Accessibility Guidelines (WCAG),
(May 5, 1999) available at http://www.w3.org/
TR/WAI-WEBCONTENT (last visited June
24, 2010) which are developed and
maintained by the Web Accessibility
Initiative, a subgroup of the World Wide Web
Consortium (W3C®),

The Department expects to engage in
rulemaking relating to website accessibility
under the ADA in the near future. The
Department has enforced the ADA in the area
of website accessibility on a case-by-case
basis under existing rules consistent with the
guidance noted above, and will continue to
do so until the issue is addressed in a final
regulation.

Multiple chemical sensitivities. The
Department received comments from a
number of individuals asking the Department
to add specific language to the final rule
addressing the needs of individuals with
chemical sensitivities. These commenters
expressed concern that the presence of
chemicals interferes with their ability to
participate in a wide range of activities.
These commenters also urged the Department
to add multiple chemical sensitivities to the
definition of a disability.

The Department has determined not to
include specific provisions addressing
multiple chemical sensitivities in the final
rule. In order to be viewed as a disability
under the ADA, an impairment must
substantially limit one or more major life
activities. An individual’s major life
activities of respiratory or neurological
functioning may be substantially limited by
allergies or sensitivity to a degree that he or
she is a person with a disability. When a
person has this type of disability, a covered
entity may have to make reasonable
modifications in its policies and practices for
that person. However, this determination is
an individual assessment and must be made
on a case-by-case basis.

Examinations and Courses. The
Department received one comment
requesting that it specifically include
language regarding examinations and courses
in the title II regulation. Because section 309
of the ADA 42 U.S.C. 12189, reaches “[alny
person that offers examinations or courses
related to applications, licensing,
certification, or credentialing for secondary
or post secondary education, professional, or
trade purposes,” public entities also are
covered by this section of the ADA. Indeed,
the requirements contained in title II
(including the general prohibitions against
discrimination, the program access
requirements, the reasonable modifications
requirements, and the communications
requirements) apply to courses and
examinations administered by public entities
that meet the requirements of section 309.
While the Department considers these
requirements to be sufficient to ensure that
examinations and courses administered by
public entities meet the section 309
requirements, the Department acknowledges
that the title III regulation, because it
addresses examinations in some detail, is

useful as a guide for determining what
constitutes discriminatory conduct by a
public entity in testing situations. See 28 CFR
36.309.

Hotel Reservations. In the NPRM, at
§36.302(e), the Department proposed adding
specific language to title IIl addressing the
requirements that hotels, timeshare resorts,
and other places of lodging make reasonable
modifications to their policies, practices, or
procedures, when necessary to ensure that
individuals with disabilities are able to
reserve accessible hotel rooms with the same
efficiency, immediacy, and convenience as
those who do not need accessible guest
rooms. The NPRM did not propose adding
comparable language to the title II regulation
as the Department believes that the general
nondiscrimination, program access, effective
communication, and reasonable
modifications requirements of title II provide
sufficient guidance to public entities that
operate places of lodging (i.e., lodges in State
parks, hotels on public college campuses).
The Department received no public
comments suggesting that it add language on
hotel reservations comparable to that
proposed for the title III regulation. Although
the Department continues to believe that it is
unnecessary to add specific language to the
title Il regulation on this issue, the
Department acknowledges that the title IIT
regulation, because it addresses hotel
reservations in some detail, is useful as a
guide for determining what constitutes
discriminatory conduct by a public entity
that operates a reservation system serving a
place of lodging. See 28 CFR 36.302(e).
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(ADA), relating to nondiscrimination on
the basis of disability by public
accommodations and in commercial
facilities. The Department is issuing this
final rule in order to adopt enforceable
accessibility standards under the
Americans with Disabilities Act of 1990
(ADA) that are consistent with the
minimum guidelines and requirements
issued by the Architectural and
Transportation Barriers Compliance
Board, and to update or amend certain
provisions of the title III regulation so
that they comport with the Department’s
legal and practical experiences in
enforcing the ADA since 1991.
Concurrently with the publication of the
final rule for title III, the Department is
publishing a final rule amending its
ADA title Il regulation, which covers
nondiscrimination on the basis of
disability in State and local government
services.

DATES: Effective Date: March 15, 2011.
FOR FURTHER INFORMATION CONTACT:
Janet L. Blizard, Deputy Chief, or
Christina Galindo-Walsh, Attorney
Advisor, Disability Rights Section, Civil
Rights Division, U.S. Department of
Justice, at (202) 307-0663 (voice or
TTY). This is not a toll-free number.
Information may also be obtained from
the Department’s toll-free ADA
Information Line at (800) 514—0301
(voice) or (800) 514—0383 (TTY).

This rule is also available in an
accessible format on the ADA Home
Page at http://www.ada.gov. You may
obtain copies of this rule in large print
or on computer disk by calling the ADA
Information Line listed above.

SUPPLEMENTARY INFORMATION:

The Roles of the Access Board and the
Department of Justice

The Access Board was established by
section 502 of the Rehabilitation Act of
1973. 29 U.S.C. 792. The Board consists
of 13 public members appointed by the
President, the majority of whom must be
individuals with disabilities, and the
heads of 12 Federal departments and
agencies specified by statute, including
the heads of the Department of Justice
and the Department of Transportation
(DOT). Originally, the Access Board was
established to develop and maintain
accessibility guidelines for facilities
designed, constructed, altered, or leased
with Federal dollars under the
Architectural Barriers Act of 1968
(ABA). 42 U.S.C. 4151 et seq. The
passage of the ADA expanded the
Access Board’s responsibilities.

The ADA requires the Access Board to
“issue minimum guidelines that shall
supplement the existing Minimum
Guidelines and Requirements for

Accessible Design for purposes of
subchapters II and III of this chapter

* * * to ensure that buildings,
facilities, rail passenger cars, and
vehicles are accessible, in terms of
architecture and design, transportation,
and communication, to individuals with
disabilities.” 42 U.S.C. 12204. The ADA
requires the Department to issue
regulations that include enforceable
accessibility standards applicable to
facilities subject to title II or title III that
are consistent with the “minimum
guidelines” issued by the Access Board,
42 U.S.C. 12134(c), 12186(c), but vests
in the Attorney General sole
responsibility for the promulgation of
those standards that fall within the
Department’s jurisdiction and
enforcement of the regulations.

The ADA also requires the
Department to develop regulations with
respect to existing facilities subject to
title IT (Subtitle A) and title III. How and
to what extent the Access Board’s
guidelines are used with respect to the
barrier removal requirement applicable
to existing facilities under title III of the
ADA and to the provision of program
accessibility under title II of the ADA
are solely within the discretion of the
Department.

Enactment of the ADA and Issuance of
the 1991 Regulations

On July 26, 1990, President George
H.W. Bush signed into law the ADA, a
comprehensive civil rights law
prohibiting discrimination on the basis
of disability.? The ADA broadly protects
the rights of individuals with
disabilities in employment, access to
State and local government services,
places of public accommodation,
transportation, and other important
areas of American life. The ADA also
requires newly designed and
constructed or altered State and local
government facilities, public
accommodations, and commercial
facilities to be readily accessible to and
usable by individuals with disabilities.
42 U.S.C. 12101 et seq. Section 306(a) of
the ADA directs the Secretary of
Transportation to issue regulations for
demand responsive or fixed route
systems operated by private entities not

10n September 25, 2008, President George W.
Bush signed into law the Americans with
Disabilities Amendments Act of 2008 (ADA
Amendments Act), Public Law 110-325. The ADA
Amendments Act amended the ADA definition of
disability to clarify its coverage of persons with
disabilities and to provide guidance on the
application of the definition. This final rule does
not contain regulatory language implementing the
ADA Amendments Act. The Department intends to
publish a supplemental rule to amend the
regulatory definition of “disability” to implement
the changes mandated by that law.

primarily engaged in the business of
transporting people (sections
302(b)(2)(B) and (C)) and for private
entities that are primarily engaged in the
business of transporting people (section
304). See 42 U.S.C. 12182(b), 12184,
12186(a). Section 306(b) directs the
Attorney General to promulgate
regulations to carry out the provisions of
the rest of title III. 42 U.S.C. 12186(b).

Title II applies to State and local
government entities, and, in Subtitle A,
protects qualified individuals with
disabilities from discrimination on the
basis of disability in services, programs,
and activities provided by State and
local government entities. Title II
extends the prohibition on
discrimination established by section
504 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. 794 (section 504), to
all activities of State and local
governments regardless of whether these
entities receive Federal financial
assistance. 42 U.S.C. 12131-65.

Title III, which this rule addresses,
prohibits discrimination on the basis of
disability in the activities of places of
public accommodation (businesses that
are generally open to the public and that
fall into one of 12 categories listed in
the ADA, such as restaurants, movie
theaters, schools, day care facilities,
recreation facilities, and doctors’ offices)
and requires newly constructed or
altered places of public
accommodation—as well as commercial
facilities (privately owned,
nonresidential facilities such as
factories, warehouses, or office
buildings)—to comply with the ADA
Standards. 42 U.S.C. 12181-89.

On July 26, 1991, the Department
issued rules implementing title I and
title III, which are codified at 28 CFR
part 35 (title IT) and part 36 (title III).
Appendix A of the 1991 title III
regulation, which is republished as
Appendix D to 28 CFR part 36, contains
the ADA Standards for Accessible
Design (1991 Standards), which were
based upon the version of the
Americans with Disabilities Act
Accessibility Guidelines (1991 ADAAG)
published by the Access Board on the
same date. Under the Department’s 1991
title IlI regulation, places of public
accommodation and commercial
facilities currently are required to
comply with the 1991 Standards with
respect to newly constructed or altered
facilities.

The Access Board’s publication of the
2004 ADA/ABA Guidelines was the
culmination of a long-term effort to
facilitate ADA compliance by
eliminating, to the extent possible,
inconsistencies among Federal
accessibility requirements and between
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Federal accessibility requirements and
State and local building codes. In
support of this effort, the Department is
amending its regulation implementing
title IIT and adopting standards
consistent with ADA Chapter 1, ADA
Chapter 2, and Chapters 3 through 10 of
the 2004 ADA/ABA Guidelines. The
Department is also amending its title II
regulation, which prohibits
discrimination on the basis of disability
in State and local government services,
concurrently with the publication of
this rule in this issue of the Federal
Register.

Development of the 2004 ADA/ABA
Guidelines

In 1994, the Access Board began the
process of updating the 1991 ADAAG by
establishing an advisory committee
composed of members of the design and
construction industry, the building code
community, and State and local
government entities, as well as
individuals with disabilities. In 1998,
the Access Board added specific
guidelines on State and local
government facilities, 63 FR 2000 (Jan.
13, 1998), and building elements
designed for use by children, 63 FR
2060 (Jan. 13, 1998). In 1999, based
largely on the report and
recommendations of the advisory
committee, the Access Board issued a
notice of proposed rulemaking (NPRM)
to update and revise its ADA and ABA
Accessibility Guidelines. See 64 FR
62248 (Nov. 16, 1999). In 2000, the
Access Board added specific guidelines
on play areas. See 65 FR 62498 (Oct. 18,
2000). The Access Board released an
interim draft of its guidelines to the
public on April 2, 2002, 67 FR 15509,
in order to provide an opportunity for
entities with model codes to consider
amendments that would promote
further harmonization. In September of
2002, the Access Board set forth specific
guidelines on recreation facilities. 67 FR
56352 (Sept. 3, 2002).

By the date of its final publication on
July 23, 2004, the 2004 ADA/ABA
Guidelines had been the subject of
extraordinary review and public
participation. The Access Board
received more than 2,500 comments
from individuals with disabilities,
affected industries, State and local
governments, and others. The Access
Board provided further opportunity for
participation by holding public
hearings.

The Department was involved
extensively in the development of the
2004 ADA/ABA Guidelines. As a
Federal member of the Access Board,
the Attorney General’s representative
voted to approve the revised guidelines.

ADA Chapter 1 and ADA Chapter 2 of
the 2004 ADA/ABA Guidelines provide
scoping requirements for facilities
subject to the ADA; “scoping” is a term
used in the 2004 ADA/ABA Guidelines
to describe requirements that prescribe
which elements and spaces—and, in
some cases, how many—must comply
with the technical specifications. ABA
Chapter 1 and ABA Chapter 2 provide
scoping requirements for facilities
subject to the ABA (i.e., facilities
designed, built, altered, or leased with
Federal funds). Chapters 3 through 10 of
the 2004 ADA/ABA Guidelines provide
uniform technical specifications for
facilities subject to either the ADA or
the ABA. This revised format is
designed to eliminate unintended
conflicts between the two sets of Federal
accessibility standards and to minimize
conflicts between the Federal
regulations and the model codes that
form the basis of many State and local
building codes. For the purposes of this
final rule, the Department will refer to
ADA Chapter 1, ADA Chapter 2, and
Chapters 3 through 10 of the 2004 ADA/
ABA Guidelines as the 2004 ADAAG.

These amendments to the 1991
ADAAG have not been adopted
previously by the Department as ADA
Standards. Through this rule, the
Department is adopting revised ADA
Standards consistent with the 2004
ADAAG, including all of the
amendments to the 1991 ADAAG since
1998. For the purposes of this part, the
Department’s revised standards are
entitled “The 2010 Standards for
Accessible Design” and consist of the
2004 ADAAG and the requirements
contained in subpart D of 28 CFR part
36. Because the Department has adopted
the 2004 ADAAG as part of its title II
and title III regulations, once the
Department’s final rules become
effective, the 2004 ADAAG will have
legal effect with respect to the
Department’s title II and title III
regulations and will cease to be mere
guidance for those areas regulated by
the Department. In 2006, DOT adopted
the 2004 ADAAG. With respect to those
areas regulated by DOT, these
guidelines, as adopted by DOT, have
had legal effect since 2006.

Under this regulation, the Department
of Justice covers passenger vessels
operated by private entities not
primarily engaged in the business of
transporting people with respect to the
provision of goods and services of a
public accommodation on the vessel.
For example, a vessel operator whose
vessel departs from Point A, takes
passengers on a recreational trip, and
returns passengers to Point A without
ever providing for disembarkation at a

Point B (e.g., a dinner or harbor cruise,
a fishing charter) is a public
accommodation operated by a private
entity not primarily engaged in the
business of transporting people. This
regulation covers those aspects of the
vessel’s operation relating to the use and
enjoyment of the public
accommodation, including, for example,
the boarding process, safety policies,
accessible routes on the vessel, and the
provision of effective communication.
Persons with complaints or concerns
about discrimination on the basis of
disability by vessel operators who are
private entities not primarily engaged in
the business of transporting people, or
questions about how this regulation
applies to such operators and vessels,
should contact the Department of
Justice.

Vessels operated by private entities
primarily engaged in the business of
transporting people and that provide the
goods and services of a public
accommodation are covered by this
regulation and the Department of
Transportation’s passenger vessel rule,
49 CFR part 39. A vessel operator whose
vessel takes passengers from Point A to
Point B (e.g., a cruise ship that sails
from Miami to one or more Caribbean
islands, a private ferry boat between two
points on either side of a river or bay,

a water taxi between two points in an
urban area) is most likely a private
entity primarily engaged in the business
of transporting people. Persons with
questions about how this regulation
applies to such operators and vessels
may contact the Department of Justice or
the Department of Transportation for
guidance or further information.
However, the Department of Justice has
enforcement authority for all private
entities under title III of the ADA, so
individuals with complaints about
noncompliance with part 39 should
provide those complaints to the
Department of Justice.

The provisions of this rule and 49
CFR part 39 are intended to be
substantively consistent with one
another. Consequently, in interpreting
the application of this rule to vessel
operators who are private entities not
primarily engaged in the business of
transporting people, the Department of
Justice views the obligations of those
vessel operators as being similar to
those of private entities primarily
engaged in the business of transporting
people under the provisions of 49 CFR
part 39.

The Department’s Rulemaking History

The Department published an
advance notice of proposed rulemaking
(ANPRM) on September 30, 2004, 69 FR



Federal Register/Vol. 75, No. 178/ Wednesday, September 15, 2010/Rules and Regulations

56239

58768, for two reasons: (1) To begin the
process of adopting the 2004 ADAAG by
soliciting public input on issues relating
to the potential application of the
Access Board’s revisions once the
Department adopts them as revised
standards; and (2) to request background
information that would assist the
Department in preparing a regulatory
analysis under the guidance provided in
Office of Management and Budget
(OMB) Circular A—4 sections D
(Analytical Approaches) and E
(Identifying and Measuring Benefits and
Costs) (Sept. 17, 2003), available at
http://www.whitehouse.gov/OMB/
circulars/a004/a-4.pdf (last visited June
24, 2010). While underscoring that the
Department, as a member of the Access
Board, already had reviewed comments
provided to the Access Board during its
development of the 2004 ADAAG, the
Department specifically requested
public comment on the potential
application of the 2004 ADAAG to
existing facilities. The extent to which
the 2004 ADAAG is used with respect
to the barrier removal requirement
applicable to existing facilities under
title I1I (as well as with respect to the
program access requirement in title II) is
within the sole discretion of the
Department. The ANPRM dealt with the
Department’s responsibilities under
both title II and title III.

The public response to the ANPRM
was substantial. The Department
extended the comment deadline by four
months at the public’s request. 70 FR
2992 (Jan. 19, 2005). By the end of the
extended comment period, the
Department had received more than 900
comments covering a broad range of
issues. Many of the commenters
responded to questions posed
specifically by the Department,
including questions regarding the
Department’s application of the 2004
ADAAG once adopted by the
Department and the Department’s
regulatory assessment of the costs and
benefits of particular elements. Many
other commenters addressed areas of
desired regulation or of particular
concern.

To enhance accessibility strides made
since the enactment of the ADA,
commenters asked the Department to
focus on previously unregulated areas,
such as ticketing in assembly areas;
reservations for hotel rooms, rental cars,
and boat slips; and captioning. They
also asked for clarification on some
issues in the 1991 regulations, such as
the requirements regarding service
animals. Other commenters dealt with
specific requirements in the 2004
ADAAG or responded to questions
regarding elements scoped for the first

time in the 2004 ADAAG, including
recreation facilities and play areas.
Commenters also provided some
information on how to assess the cost of
elements in small facilities, office
buildings, hotels and motels, assembly
areas, hospitals and long-term care
facilities, residential units, recreation
facilities, and play areas. Still other
commenters addressed the effective date
of the proposed standards, the triggering
event by which the effective date is
calculated for new construction, and
variations on a safe harbor that would
excuse elements built in compliance
with the 1991 Standards from
compliance with the proposed
standards.

After careful consideration of the
public comments in response to the
ANPRM, on June 17, 2008, the
Department published an NPRM
covering title III. 73 FR 34508. The
Department also published an NPRM on
that day covering title II. 73 FR 34466.
The NPRMs addressed the issues raised
in the public’s comments to the ANPRM
and sought additional comment,
generally and in specific areas, such as
the Department’s adoption of the 2004
ADAAG, the Department’s regulatory
assessment of the costs and benefits of
the rule, its updates and amendments of
certain provisions of the existing title II
and Il regulations, and areas that were
in need of additional clarification or
specificity.

A public hearing was held on July 15,
2008, in Washington, DC. Forty-five
individuals testified in person or by
phone. The hearing was streamed live
over the Internet. By the end of the 60-
day comment period, the Department
had received 4,435 comments
addressing a broad range of issues,
many of which were common to the title
II and title III NPRMs, from
representatives of businesses and
industries, State and local government
agencies, disability advocacy
organizations, and private individuals.

The Department notes that this
rulemaking was unusual in that much of
the proposed regulatory text and many
of the questions asked across titles I
and III were the same. Consequently,
many of the commenters did not
provide separate sets of documents for
the proposed title II and title III rules,
and in many instances, the commenters
did not specify which title was being
commented upon. As a result, where
comments could be read to apply to
both titles IT and III, the Department
included them in the comments and
responses for each final rule.

Most of the commenters responded to
questions posed specifically by the
Department, including what were the

most appropriate definitions for terms
such as “wheelchair,” “mobility device,”
and “service animal”; how to quantify
various benefits that are difficult to
monetize; what requirements to adopt
for ticketing and assembly areas;
whether to adopt safe harbors for small
businesses; and how best to regulate
captioning. Some comments addressed
specific requirements in the 2004
ADAAG or responded to questions
regarding elements scoped for the first
time in the 2004 ADAAG, including
recreation facilities and play areas.
Other comments responded to questions
posed by the Department concerning
certain specific requirements in the
2004 ADAAG.

Relationship to Other Laws

The Department of Justice regulation
implementing title III, 28 CFR 36.103,
provides the following:

(a) Rule of interpretation. Except as
otherwise provided in this part, this part
shall not be construed to apply a lesser
standard than the standards applied
under title V of the Rehabilitation Act
of 1973 (29 U.S.C. 791) or the
regulations issued by Federal agencies
pursuant to that title.

(b) Section 504. This part does not
affect the obligations of a recipient of
Federal financial assistance to comply
with the requirements of section 504 of
the Rehabilitation Act of 1973 (29 U.S.C.
794) and regulations issued by Federal
agencies implementing section 504.

(c) Other laws. This part does not
invalidate or limit the remedies, rights,
and procedures of any other Federal,
State, or local laws (including State
common law) that provide greater or
equal protection for the rights of
individuals with disabilities or
individuals associated with them.

These provisions remain unchanged
by the final rule. The Department
recognizes that public accommodations
subject to title IIT of the ADA may also
be subject to title I of the ADA, which
prohibits discrimination on the basis of
disability in employment; section 504 of
the Rehabilitation Act of 1973 and other
Federal statutes that prohibit
discrimination on the basis of disability
in the programs and activities of
recipients of Federal financial
assistance; and other Federal statutes
such as the Air Carrier Access Act
(ACAA), 49 U.S.C. 41705 et seq., and
the Fair Housing Act (FHAct), 42 U.S.C.
3601 et seq. Compliance with the
Department’s title IT and title III
regulations does not ensure compliance
with other Federal statutes.

Public accommodations that are
subject to the ADA as well as other
Federal disability discrimination laws
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must be aware of the requirements of all
applicable laws and must comply with
these laws and their implementing
regulations. Although in many cases
similar provisions of different statutes
are interpreted to impose similar
requirements, there are circumstances in
which similar provisions are applied
differently because of the nature of the
covered entity or activity, or because of
distinctions between the statutes. For
example, emotional support animals
that do not qualify as service animals
under the Department’s title III
regulations may nevertheless qualify as
permitted reasonable accommodations
for persons with disabilities under the
FHAct and the ACAA. See, e.g.,
Overlook Mutual Homes, Inc. v.
Spencer, 666 F. Supp. 2d 850 (S.D. Ohio
2009). Public accommodations that
operate housing facilities must ensure
that they apply the reasonable
accommodation requirements of the
FHAct in determining whether to allow
a particular 