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SUMMARY: We, the National Marine
Fisheries Service (NMFS), issue a final
rule to designate critical habitat for the
Northwest Atlantic Ocean Distinct
Population Segment (DPS) of the
loggerhead sea turtle (Caretta caretta)
within the Atlantic Ocean and the Gulf
of Mexico pursuant to the Endangered
Species Act of 1973, as amended (ESA).
Specific areas for designation include 38
occupied marine areas within the range
of the Northwest Atlantic Ocean DPS.
These areas contain one or a
combination of habitat types: Nearshore
reproductive habitat, winter area,
breeding areas, constricted migratory
corridors, and/or Sargassum habitat.
The U.S. Fish and Wildlife Service
(USFWS) is issuing a final rule for
loggerhead critical habitat for terrestrial
areas (nesting beaches) in a separate
document. No marine areas meeting the
definition of critical habitat were
identified within the jurisdiction of the
United States for the North Pacific
Ocean DPS, and therefore we are not
designating critical habitat for that DPS.
DATES: This rule becomes effective
August 11, 2014.

ADDRESSES: The final rule and final
Economic Analysis (including the
Regulatory Flexibility Analysis) used in
preparation of this final rule, as well as
comments and information received,
and accompanying documents are
available at http://www.nmfs.noaa.gov/
pr/species/turtles/loggerhead.htm or by
contacting Susan Pultz, NMFS, Office of
Protected Resources, 1315 East-West
Highway, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Susan Pultz, NMFS, Office of Protected
Resources 301-427-8472 or
susan.pultz@noaa.gov; or Angela
Somma, NMFS, Office of Protected

Resources, 301-427—8474 or
angela.somma@noaa.gov.
SUPPLEMENTARY INFORMATION:
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I. Background

The loggerhead sea turtle was
originally listed under the ESA
worldwide as a threatened species on
July 28, 1978 (43 FR 32800). No critical
habitat was designated for the
loggerhead sea turtle at that time.
Pursuant to a joint memorandum of
understanding signed on July 18, 1977,
the USFWS has jurisdiction over sea
turtles on land and we, the National
Oceanic and Atmospheric
Administration’s (NOAA’s) NMFS, have
jurisdiction over sea turtles in the
marine environment. On September 22,
2011, NMFS and USFWS jointly
published a final rule revising the
loggerhead’s listing from a single
worldwide threatened species to nine
DPSs (76 FR 58868). Five DPSs were
listed as endangered (North Pacific
Ocean, South Pacific Ocean, North
Indian Ocean, Northeast Atlantic Ocean,
and Mediterranean Sea), and four DPSs
were listed as threatened (Northwest
Atlantic Ocean, South Atlantic Ocean,
Southeast Indo-Pacific Ocean, and
Southwest Indian Ocean). Critical
habitat cannot be designated in areas
outside of U.S. jurisdiction (50 CFR
424.12). Two DPSs occur within U.S.
jurisdiction: The Northwest Atlantic
Ocean DPS (range defined as north of
the equator, south of 60° N. lat., and
west of 40° W. long.), and the North
Pacific Ocean DPS (range defined as
north of the equator and south of 60° N.
lat.). At the time the final listing rule
was developed, we lacked
comprehensive data and information
necessary to identify and describe
physical or biological features (PBFs) of
the terrestrial and marine habitats. As a
result, we found designation of critical
habitat to be “not determinable” (see 16
U.S.C. 1533(b)(6)(C)(ii)). In the final rule
we stated that we would consider
designating critical habitat for the two
DPSs within U.S. jurisdiction in future
rulemakings.

Following the 2011 listing, NMFS and
USFWS convened a critical habitat
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review team (CHRT) to assist in the
assessment and evaluation of critical
habitat areas for the Northwest Atlantic
Ocean and North Pacific Ocean DPSs.
Based on their biological report, the
initial Regulatory Flexibility Analysis
and section 4(b)(2) analysis (which
considers exclusions to critical habitat
based on economic, national security
and other relvant impacts), we
published a proposed rule (78 FR 43006,
July 18, 2013) to designate critical
habitat for the threatened Northwest
Atlantic Ocean DPS and determined
that there are no areas meeting the
definition of critical habitat for the
endangered North Pacific Ocean DPS.

We proposed designating 36 marine
areas within the Northwest Atlantic
Ocean DPS as critical habitat. Each of
these areas consists of one or a
combination of the following habitat
types: nearshore reproductive habitat
(directly off nesting beaches to 1.6 km
(1 mile)), wintering habitat, breeding
habitat, and constricted migratory
corridors. In the proposed rule, we also
asked for comment on whether to
include as critical habitat in the final
rule some areas that contain foraging
habitat and two large areas that contain
Sargassum habitat.

In the proposed rule we requested
public comment through September 16,
2013. In response to requests, we
extended the public comment period
through November 29, 2013 (78 FR
59907) and held three public hearings.

The USFWS proposed terrestrial
critical habitat (nesting beaches) in a
separate rulemaking on March 25, 2013
(78 FR 18000). The proposed
designations complement each other as
the nearshore reproductive habitat we
proposed is directly offshore of the
nesting beaches proposed by the
USFWS.

For a complete description of our
proposed action, including the natural
history of the loggerhead sea turtle, we
refer the reader to the proposed rule (78
FR 43006, July 18, 2013).

II. Summary of Changes From the
Proposed Critical Habitat Designation

We evaluated the comments
submitted and new information
received from public comments and
hearings following the proposed
rulemaking, and made the following
changes from the proposed rule to the
final rule:

(1) To the first PCE for Nearshore
Reproductive Habitat (IV.B.1. and in the
textual description), we added “and
their adjacent beaches” and replaced the
reference to the USFWS proposed rule
for terrestrial critical habitat for the
loggerhead sea turtle Northwest Atlantic

Ocean DPS (78 FR 18000, March 25,
2013) to the appropriate place in the
Code of Federal Regulations to read,
“Nearshore waters directly off the
highest density nesting beaches and
their adjacent beaches, as identified in
50 CFR 17.95(c), to 1.6 km offshore;

(2) To the PBFs, PCEs and Special
Management Considerations for
Concentrated Breeding areas (IV.B.1 and
IV.C.1), we changed ‘““concentrations” to
“densities.”

(3) To Special Management
Considerations for Sargassum (section
IV.C.1.), we added “levels of ocean
acidity” to (5), which now reads,
“Global climate change, which can alter
the conditions (such as currents and
other oceanographic features,
temperature, and levels of ocean acidity)
that allow Sargassum habitat and
communities to thrive in abundance and
locations suitable for loggerhead
developmental habitat.”

(4) Under VIL Final Determinations
and Critical Habitat Designations, we
added Sargassum habitat to the list of
habitat areas.

(5) In the textual description for
LOGG-N—4, we deleted reference to
“Onslow Beach (Marine Corps Base
Camp Lejeune)” as well as “Browns
Inlet” because it was determined that
the base’s Integrated Natural Resources
Management Plan (INRMP) benefited
loggerheads and therefore the area
should not be designated in accordance
with section 4(a)(3) of the ESA.

(6) We added textual descriptions for
two units of Sargassum habitat (LOGG—
S—1 and LOGG-S-2) with associated
regulatory text and map.

II1. Public Comments and Responses

In response to the request for
comments in the proposed rule and our
public hearings, we received over 200
individual comment letters, one with
5,552 signatures. At least 42 individual
comments consisted of general
statements supporting the designation,
many noting that they would like
loggerheads to receive as much
protection as possible, and some noting
that they would be in favor of
“‘protecting more habitat,” although
they were not specific as to where. Two
commenters expressed general
statements opposing the designation but
without reference to specific areas or
issues. We received additional
comments either expressing support or
opposition with specific information
regarding areas or issues. For the
responses to comments, we do not
include comments expressing general
support or general opposition; only
comments that are accompanied by
specific details. We also did not respond

to comments that were specific to
terrestrial habitat, but did share those
comments with USFWS so they could
respond. We only include comments
that are germane to the proposed rule
and we sort our responses below by
major topic area.

A. Comments on ESA Requirements and
Process

Comment 1: Several commenters felt
that NMFS took an inappropriately
narrow reading of its conservation
mandate for in-water designation of
critical habitat. Commenters note that
the ESA and its implementing
regulations require the designation of
critical habitat to focus on the biological
features of the habitat that make it
essential to the conservation of the
species. The commenters said that
NMEFS declined to designate critical
habitat in all areas where the PCEs are
present and essential to the
conservation of the species, instead
repeatedly narrowing its proposed
designation to include only a subset of
these areas. The commenters argued if
an area is essential for the conservation
of the species, including both its
survival and recovery, it must be
designated unless the economic costs
outweigh the benefits of designation.

Response: The ESA requires that in
designating critical habitat, we identify
“physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management consideration or
protection” (section 3(5)(A)(i)). Section
3(5)(C) of the ESA states that “Except
under those circumstances determined
by the Secretary, critical habitat shall
not include the entire geographical area
which can be occupied by the . . .
species.” This species is naturally wide-
ranging and a generalist forager. As
such, it occurs throughout the east coast
of the U.S. We identified Physical
Biological Features (PBFs) and Primary
Constituent Elements (PCEs) that help
us identify habitat essential to the
conservation of the species (as defined
in the ESA), and not the entire historical
range of the species.

Comment 2: Several commenters
emphasized that NMFS should subject
any requests for critical habitat
exclusion to a thorough public review,
including notice and opportunity for
comment, just as it has its critical
habitat proposal.

Response: While we appreciate the
commenters’ concern with transparency
and public review, we do not request
public comment on requests for
exclusions. We do make all comments
available on regulations.gov and we
address them in this final rulemaking so
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the public can see any requests that
were made and our response.

Comment 3: Several commenters felt
NMFS was obligated to prepare an
environmental impact statement in
connection with designating critical
habitat pursuant to the National
Environmental Policy Act, 42 U.S.C.
4321, et seq. (“NEPA”). Designation of
critical habitat for the loggerhead sea
turtle significantly affects the quality of
the human environment, and NMFS is
required to determine the extent of these
impacts in compliance with NEPA.

Response: We have determined that
an environmental analysis as provided
for under NEPA for critical habitat
designations made pursuant to the ESA
is not required. See Douglas County v.
Babbitt, 48 F.3d 1495 (9th Cir. 1995),
cert. denied, 116 S.Ct. 698 (1996).

Comment 4: Several commenters cited
data indicating that the loggerhead
population is increasing and questioned
whether designation of critical habitat
in marine areas is in fact essential to the
conservation of this species according to
the requirements of the ESA.

Response: Whether the loggerhead
population is increasing could have a
bearing on whether and how it is listed
(endangered or threatened), but does not
have a bearing on whether critical
habitat should be designated. Habitat is
a key ingredient to the well-being of any
species, and Congress determined that a
species that is listed under the ESA
should have critical habitat protected
except in the very limited circumstances
in which it is determined not to be
prudent (see response to comment #5).

Comment 5: A number of commenters
expressed concern about whether the
critical habitat designation would add
information requirements, or reasonable
and prudent alternatives, to current and
future Section 7 consultations,
including whether consideration of
additional risk factors would be
required.

Response: NMFS anticipates that it is
unlikely that this critical habitat
designation will alter the factors
considered in, or result in additional
management efforts resulting from,
future section 7 consultations.
Regardless of whether critical habitat is
designated, all listed species undergo
section 7 consultation. Loggerhead sea
turtles have been protected under the
ESA since 1978, with Section 7
consultations proceeding regularly since
that listing.

NMFS has engaged in a large number
of consultations with Federal agencies
that resulted in implementation of a
suite of conservation measures that are
used to avoid jeopardizing the
continued existence of the species. In

preparing the critical habitat
designation, NMFS considered whether
Section 7 consultations would need to
consider additional or different
conservation measures or risk factors to
avoid destruction or adverse
modification of the primary constituent
elements that support the physical and
biological features of critical habitat
above and beyond those measures
already taken to avoid jeopardizing the
continued existence of the species. For
example, NMFS has issued several
biological opinions to the Bureau of
Ocean Energy Management (BOEM)
regarding authorized activities in the
Gulf of Mexico and Atlantic that may
affect Sargassum habitat. This long
consultation history with BOEM has
allowed NMFS and the action agency to
identify direct and indirect effects of
BOEM actions that may adversely affect
the species (e.g., authorization of
routine activities such as vessel traffic,
drilling, dredging and surveys; and
accidental events reasonably certain to
occur, such as small oil spills from
vessels or platforms) and measures to
minimize and mitigate those impacts on
the species. Conservation measures
required by NMFS in biological
opinions issued to BOEM include, but
are not limited to, marine debris
minimization guidance and training.
Although the risk factors evaluated in
the BOEM consultations and the
conservation measures resulting from
them were for the effects to the species,
NMFS anticipates that they would be
equally applicable to the determination
of whether there is likely to be an
adverse impact to, or an adverse
modification of, critical habitat as
designated in this final rule. Therefore,
NMFS does not expect additional risk
factors or conservation measures to be
required as a result of this critical
habitat designation, because the
protection accorded the species through
the Section 7 process has included
consideration of measures necessary to
protect its habitat from destruction or
adverse modification.

B. Comments on Prudent and
Determinable

Comment 6: Several commenters
noted the ESA only allows critical
habitat designations when special
management considerations may be
necessary, when designation is prudent,
and where critical habitat is
determinable. They believe the areas
proposed for critical habitat designation
do not meet these requirements. Several
of these commenters specifically
identified the Sargassum habitat
discussed in the proposed rule as an
example, due to the large uncertainties

associated with those areas as described
in the proposed rule.

Response: The commenters are correct
that critical habitat is designated when
special management considerations may
be necessary, when designation is
prudent, and where critical habitat is
determinable. With regard to special
management considerations, we have
determined that Sargassum habitat is
essential to loggerheads and may require
special management considerations. In
the proposed rule, we recognized that
the Sargassum PCEs can be affected by
the following activities which may
require special management:
Commercial harvest of Sargassum, oil
and gas activities, vessel operations that
result in the disposal of trash and
wastes, ocean dumping, and global
climate change.

With regard to the prudency of critical
habitat designations, our implementing
regulations for critical habitat
designations (50 CFR 424.12(a)(1)) state
that designating critical habitat is not
prudent when (1) the species is
threatened by taking or other human
activity, and identification of critical
habitat can be expected to increase the
degree of such threat to the species (not
the case for loggerheads); or (2) such
designation would not be beneficial to
the species. In the case of loggerhead sea
turtles, identification of critical habitat
would not increase the degree of threat
to the species. Further, because there is
value in highlighting critical habitat,
including for planning and educational
purposes, designation of critical habitat
does contribute to the conservation of
the species. Uncertainty in information
does not mean a designation is not
prudent.

Critical habitat is now determinable.
At the time we listed the nine DPSs of
loggerhead sea turtles in 2011, critical
habitat was not determinable. If critical
habitat is not determinable at the time
of listing, the ESA allows the Secretary
to extend the timeframe to designate,
but only by one additional year. After
this year, she must publish a final
regulation based on such data as may be
available at that time.

C. Comments on Coastal Zone
Management Act

Comment 7: Several commenters were
concerned that that our consistency
determination submitted to the North
Carolina Division of Coastal
Management in connection with
designating critical habitat is
incomplete and does not meet the
requirements of the Coastal Zone
Management Act, 16 U.S.C. 1451, et seq.
(CZMA) and its implementing
regulations. Some requested that we
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revisit this Federal consistency
submission and include additional
analysis of potential impacts, and that
we include additional information on
potential economic impacts and the data
used to determine critical habitat
boundaries.

Response: Upon further review of our
proposed designation of critical habitat
for the threatened loggerhead sea turtle
Northwest Atlantic Ocean DPS and its
supporting analysis, by letter dated
January 23, 2014, we withdrew our
consistency determination for North
Carolina and instead provided a
negative determination. While we
recognize the State’s goals of coastal
resource protection and economic
development, we determined that any
effects of the proposed action on North
Carolina’s coastal uses and resources are
not reasonably foreseeable at this time.
As indicated in our negative
determination, this designation of
critical habitat will not restrict any
coastal uses, affect land ownership, or
establish a refuge or other conservation
area; rather, the designation only affects
the ESA section 7 consultation process.
Through the ESA consultation process,
we will receive information on
proposed Federal actions and their
effects on listed species and this critical
habitat upon which we base our
biological opinions. It will then be up to
the Federal action agencies to decide
how to comply with the ESA in light of
our opinion, as well as to ensure that
their actions comply with the CZMA’s
Federal consistency requirement. At this
time, we do not anticipate that this
designation is likely to result in any
additional management measures by
other Federal agencies.

D. Comments on the North Pacific
Ocean DPS

Comment 8: Numerous commenters
suggested that the designation should
include migratory pathways for the
North Pacific Ocean DPS between North
American foraging grounds and/or their
nesting grounds in Japan. They also
raised concern about areas used by
loggerheads along the U.S. west coast
not being proposed for designation. One
of these commenters went on to add that
the Southern California Loggerhead
Conservation Area and areas within the
U.S. EEZ northwest of the Hawaiian
Islands are occupied by loggerheads and
contain PBFs essential to loggerhead
conservation that may require special
management considerations.

Response: Loggerheads are wide-
ranging, opportunistic foragers, with
individuals traveling long distances
between nesting and foraging sites, and
Pacific loggerheads are no exception.

We closely examined whether migratory
pathways should be included,
particularly with respect to physical and
biological features that are associated
with loggerhead movement between
foraging and nesting grounds in the
Pacific Ocean. While loggerheads are
known to migrate between foraging
areas in the eastern Pacific and nesting
areas in Japan, those migratory
pathways overlap very minimally with
U.S. waters in the EEZ northwest of
Hawaii and off the U.S. west coast.
Satellite telemetry data that currently
exists is not sufficient to identify
migration corridors to, from, or within
the U.S. EEZ of either location.
Loggerhead turtles transiting to the
Eastern Pacific head primarily into
Mexican waters. Indeed, there is a
significant foraging “hotspot” at Ulloa
Bay, Baja California peninsula at
approximately 114° W. long. and 25° N.
lat. (Wingfield et al. 2013), and turtle
migratory habitat appears to dip south
around 130° W. long. (which is outside
of the California EEZ and runs south to
Baja) where turtles follow optimal
temperature to foraging grounds in
Mexico (Abecassis et al. 2013).

With regard to the Southern California
Loggerhead Conservation Area, the
oceanographic feature thought to be
correlated with loggerhead movements
and the trigger for a drift gillnet time/
area closure during the summer months
off southern California is the El Nifio-
Southern Oscillation (ENSQO). However,
both tagging and stable isotope data
have brought the ENSO-driven
movement hypothesis into question. For
example, no loggerheads that were
tracked while foraging along the Pacific
coast of Baja California, Mexico from
1996 to 2007 moved north into U.S.
California EEZ waters (Peckham et al.
2011). This is particularly relevant
considering that this time period
encompassed at least one major ENSO
event (1997-1998). The results of
Peckham et al. (2011) underscore the
strong tendency for loggerheads to
maintain their presence in the waters off
Mexico. The apparent absence of
northward movements of tracked turtles
may be due to the equatorial flow of the
California Current, which would require
northbound turtles off the Baja
California peninsula to swim directly
into the southerly currents (Allen et al.
2013). Allen et al. (2013) also compared
skin samples from loggerheads captured
in the California drift gillnet fishery
with loggerheads from the central North
Pacific (incidentally caught in the
Hawaii-based longline fishery) and from
turtles sampled during in-water research
along the Baja California Peninsula,

Mexico. The authors concluded that
turtles in California most likely came
from the central North Pacific and not
from the Baja California peninsula, as
was initially believed when the drift
gillnet time/area closure was put in
place off the Southern California Bight
in 2003. In addition, Allen et al. (2013)
note that loggerhead turtles, while rarely
encountered in the Southern California
Bight have been observed taken in small
numbers by the CA drift gillnet fishery
or found stranded during non-ENSO
years.

Comment 9: One comment stated that
the agencies did not propose
designation of any critical habitat for the
North Pacific Ocean DPS because of the
lack of nesting in U.S. Pacific waters.

Response: Our decision not to
propose designation of critical habitat in
the EEZ around Hawaii and off the coast
of southern California is not because
there is no nesting adjacent to U.S.
Pacific waters. A species does not have
to nest within U.S. waters to have
critical habitat designated. An occupied
area only need contain the physical and
biological features essential to the
conservation of the species and which
may require special management
consideration or protection, and in the
case of unoccupied habitat be essential
to the conservation of the species in
order for it to be designated as critical
habitat. The U.S. waters around Hawaii
and off the coast of southern California
do not contain the physical and
biological features essential to the
conservation of the species and
therefore do not meet the requirements
for designation.

Comment 10: One commenter
expressed the importance of using the
best available information in
designating critical habitat in Hawaii
and California.

Response: As required by Section
4(b)(2) of the ESA we evaluated whether
to designate critical habitat on the basis
of the best scientific data available. The
loggerhead habitat within the U.S. EEZ
of the central North Pacific Ocean does
not provide suitable conditions in
sufficient quantity and frequency to
support meaningful foraging,
development, and/or transiting
opportunities and, therefore, was not
deemed to be essential to the
conservation of the species.

Comment 11: Several commenters
suggested that critical habitat should be
designated for the North Pacific Ocean
DPS simply because of the presence of
loggerheads.

Response: The mere presence of a
listed species in an area does not mean
that the area qualifies as critical habitat.
The ESA defines critical habitat as ” the
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specific areas within the geographical
area occupied by the species . . . on
which are found those physical or
biological features (I) essential to the
conservation of the species and (II)
which may require special management
consideration or protection” (section
3(5)(A)(i)). It further states, “Except in
those circumstances determined by the
Secretary, critical habitat shall not
include the entire geographical area
which can be occupied by the
threatened or endangered species”
(section 3(5)(C)). Habitat used by
loggerheads within the U.S. EEZ of the
central North Pacific Ocean does not
provide suitable conditions in sufficient
quantity and frequency to support
meaningful foraging, development, and/
or transiting opportunities and,
therefore, could not be deemed to be
essential to the conservation of the
species.

Comment 12: Several commenters
supported our decision not to designate
critical habitat for the North Pacific
Ocean DPS. One commenter also
suggested that there is “no data
establishing that modification of the
pelagic environment is a significant
contributing factor to the risks faced by
the North Pacific DPS” and further
added that “longline fisheries that
operate in those waters have, at best,
negligible effects on the North Pacific
DPS.” Another commenter cited sea
turtle interaction rates with U.S.
fisheries, and also suggested that the
U.S. fisheries around Hawaii have, at
most, negligible effects on the species.
The commenter also supplied
information on conservation efforts,
such as nesting beach projects at foreign
beaches.

Response: We agree that based on the
best available information no marine
areas meeting the definition of critical
habitat were identifiable within the
jurisdiction of the United States for the
North Pacific Ocean DPS. However,
because we did not identify PBFs within
the U.S. EEZs, we did not need to look
further into the issues raised in these
comments.

Comment 13: One commenter
suggested that the agency use metrics
when defining the foraging habitats as
functional habitats (including the North
Pacific Ocean DPS).

Response: The Biological Report uses
both general and specific metrics when
it describes the PBF deemed essential to
loggerhead oceanic habitat in the North
Pacific as well as the PCEs for both the
central North Pacific and the eastern
North Pacific. We describe the PBF of
loggerhead turtle oceanic habitat in the
North Pacific Ocean as waters that
support suitable conditions in sufficient

quantity and frequency to provide
meaningful foraging, development, and/
or transiting opportunities to the
populations in the North Pacific. PCEs
in the central North Pacific Ocean that
support this habitat are (1) currents and
circulation patterns of the North Pacific
(Kuroshoi Extension Bifurcation Region,
and the southern edge of the Kuroshio
Extension Current characterized by the
Transition Zone Chlorophyll Front)
where physical and biological
oceanography combine to promote high
productivity (chlorophyll a = 0.11-0.31
mg/m 3) and sufficient prey quality
(energy density 211.2 kJ/g) of species;
and (2) appropriate sea surface
temperatures (14.45° to 19.95 °C (58.01°
to 67.91 °F)), primarily concentrated at
the 17°to 18 °C (63° to 64 °F) isotherm.
PCEs in the eastern North Pacific Ocean
that support this habitat include the
following: (1) Sites that support
meaningful aggregations of foraging
juveniles, and (2) sufficient prey
densities of neustonic and oceanic
organisms.

E. Comments on Northwest Atlantic
Ocean DPS

Comments on Use of Best Available
Data

Comment 14: One commenter felt that
we failed to access and compile all the
available data and, as a result, the
proposed rule was not based on the best
scientific data available. The commenter
argued that NMFS did not include the
synthesis of aerial survey and telemetry
data for surfacing times collected
seasonally in the Atlantic Ocean
through the Atlantic Marine Assessment
Program for Protected Species
(AMAPPS) and in the Gulf of Mexico
through the Deep Water Horizon Natural
Resource Damage Assessment (NRDA)
surveys.

Response: We did review available
data from the AMAPPS project but did
not note this in the preamble to the
proposed rule. However, the telemetry
data from AMAPPS has not been
analyzed in a way similar to that done
by the Loggerhead Turtle Expert
Working Group (TEWG), which
synthesized information for turtle
presence based on satellite telemetry in
the Gulf of Mexico and Atlantic Ocean
and was therefore particularly useful for
our analysis. Incorporation of the
AMAPPS data would not alter the
already known pattern of habitat use in
the U.S. Atlantic as the tracks from the
AMAPPS turtles overlay the areas
already known to be extensively used by
turtles from the TEWG report (NMFS
2011; NMFS 2012a; Richards 2012, pers.
comm.). With regard to surveys

conducted in response to the Deep
Water Horizon incident, satellite tracks
in the Gulf of Mexico were collected by
the NMFS Southeast Fishery Science
Center but not funded by NRDA. As
with the AMAPPS data, review of these
data did not yield any new or unknown
patterns of habitat use by loggerheads in
the Gulf of Mexico.

Comment 15: One commenter felt it
was imperative for USFWS to include
readily available data from the 2012
nesting season into their final analysis
and critical habitat designation. Because
NMFS’ designation of nearshore
reproductive habitat is based on the
USFWS proposal, the commenter
argued these must be closely
coordinated and both agencies must
examine the science relevant to their
designation.

Response: Critical habitat is defined
in section 3 of the Act as the specific
areas within the geographical area
occupied by the species at the time it
was listed and contain physical or
biological features (1) which are
essential to the conservation of the
species and (2) which may require
special management considerations or
protection. The Northwest Atlantic
Ocean loggerhead sea turtle DPS was
listed in 2011 (50 CFR 17.11(h)).
USFWS defined the terrestrial portion of
the geographical area occupied for the
loggerhead sea turtle as those U.S. areas
in the Northwest Atlantic Ocean DPS
where nesting has been documented for
the most part annually for the 10-year
period from 2002 to 2011 as this time
period represents the most consistent
and standardized nest count surveys.
NMEFS defined the nearshore
reproductive habitat as waters off those
nesting beaches to 1.6 km. In addition,
the proposed rule for this designation
was being prepared in 2012 and early
2013, and not all of the nesting survey
results from 2012 were available for all
areas at the time. Thus, to insure data
quality and consistency our
determination of critical habitat used
nesting data through the 2011 nesting
season.

Comment 16: One commenter was
concerned that much of the proposal
was based on the 2009 assessment of
loggerhead sea turtles in the Western
North Atlantic Ocean conducted by the
Turtle Expert Working Group (TEWG,
2009). The commenter noted that the
TEWG’s 2009 assessment presents
considerable data which have been
compiled and analyzed over the past 30
years, but is careful to point out
significant shortcomings in current data
and the need to improve and increase
data collection in the future to better
understand the population. The
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commenter questioned the manner in
which the collected data and its analysis
was used by the NMFS and concluded
the proposal falsely leads one to believe
that considerable statistical data are
available on which accurate population
counts and spatial distribution can be
determined. The commenter
characterized the spatial distribution in
the TEWG report as being driven by
where studies were conducted rather
than an attempt to consider the likely
spatial distribution as a starting point in
a comprehensive analysis.

The commenter further stated that the
Florida east coast, between Ponce Inlet
and Golden Beach/Miami, account for
79 percent of loggerhead nests within
the DPS and stated that this should be
used as the foundation for studying
spatial distribution of the species.

Response: We recognize that there are
limitations to the TEWG data, but it
represents much of the best available
science for loggerheads. Where we were
able to supplement that data, we did.
We did not infer that the TEWG report
is a statistical accounting of accurate
population counts. We do believe the
TEWG report represents the best
compilation of numerous data sets
through 2007/2008 and we clearly
identified the methods used in the
TEWG report. The TEWG data can be
used as a starting point for general
distribution, but we recognize that the
spatial distribution is largely based
upon where studies were conducted.
We considered those limitations in our
analysis.

We do not disagree that further study
for peninsular Florida loggerheads is
warranted; however, while the Florida
coast does contain the highest density of
loggerhead nests, the basic tenets of
conservation biology dictate the
importance of conserving the range of
habitats and individuals utilizing them
in order to preserve both the adaptive
capability of turtles (turtles that have
adapted to different conditions, exhibit
different life history strategies (such as
overwintering off of North Carolina as
opposed to migrating south) and/or
those whose genetic makeup may reflect
such adaptations), and a range of habitat
options as conditions change, such as
loss of habitat in low lying areas due to
sea level rise.

Comment 17: One commenter claimed
major shortcomings exist in the quantity
and quality of the data relied upon by
NMEFS and particularly that associated
with the marine population and
distribution of loggerheads. They argued
that these shortcomings make it
impossible to accurately identify areas
that are critical to the survival of the
species, and that designation of critical

habit requires more comprehensive data
and analysis of the marine population
than what is currently available. The
commenter concluded that as a result,
wintering, migratory and breeding
habitats as well as foraging and
Sargassum locations should not be
designated as critical habitat until
adequate data and analyses are available
to correctly identify their importance to
the survival of the species and their
economic and social impact to the
public.

Response: We conducted a
comprehensive analysis of all the
available information in identifying
areas proposed for critical habitat
designation. While we appreciate the
commenter’s desire to have
comprehensive studies before assessing
whether and where to designate critical
habitat, the standard for data under the
ESA is “best scientific and commercial
data available.” We are required to base
our designation on data that is the best
available at the time we designate
habitat. Further, we believe the record
supports our decision to designate
certain areas as loggerhead critical
habitat based upon the best available
data.

Comment 18: One commenter felt that
NMFS had consulted the most
appropriate studies in preparing the
proposed rule, which accurately
describe the current state of knowledge
of population trends, habitat utilization,
and distribution of habitats important to
the survival of the threatened
population segment of this species.
However, this commenter encouraged
NMFS to continue to collect data and
consider the potential inclusion of
foraging grounds in the designation in
the future.

Response: We will endeavor to collect
and support research that allows us to
identify additional areas, including
foraging habitat, in the future.

Comment 19: One commenter stated
that NMFS has an obligation to make
available the studies that form the basis
of its proposed critical habitat
designation.

Response: All information used to
formulate the proposed rule was cited in
the “References” document posted
under the same docket as the proposed
rule under ‘Supporting Documents’ on
Regulations.gov. A “References”
document is also available for the final
rule (see ADDRESSES section above).

Comments on Sargassum Habitat

Comment 20: Several commenters
argued that the fact that Sargassum
habitat moves and changes should not
be a reason to exclude it from
designation. The commenters noted that

the nature of habitat is inherently
dynamic and there is nothing in the
ESA that requires PCEs to be static.
They presented the USFWS designation
of vernal pools (seasonal wetlands) as
an example of this practice, and noted
that Sargassum habitat also has been
identified in the Recovery Plan as
essential to the survival of post-
hatchlings.

Response: We appreciate the concern
that Sargassum habitat be designated,
and agree that it is possible to designate
ephemeral and/or dynamic habitat. We
also agree that Sargassum habitat is
important to various loggerhead life
stages, particularly post-hatchlings,
hence our consideration of this habitat
type in the critical habitat designation.
This case was challenging as Sargassum
basically occurs throughout the U.S.
EEZ south of 40°N. We solicited
comments to identify more accurately
those areas where the highest use or
value of Sargassum is most likely to
occur. We have identified an area of
Sargassum habitat that we believe is
most beneficial to the species and
included it in the final designation
under Section IV., Critical Habitat
Identification. Generally, the Sargassum
habitat included in the designation
consists of the western Gulf of Mexico
to the eastern edge of the loop current,
through the Straits of Florida and along
the Atlantic coast from the western edge
of the Gulf Stream eastward.

Comment 21: Several commenters
noted the importance of Sargassum as
developmental habitat for loggerhead
sea turtles, but had concerns with the
large area described in the proposed
rule and recommended defining the area
as discretely as practical. Some noted
that, given the dynamic nature of
Sargassum habitat, it is likely that at
various times much of the suggested
critical habitat area based on Sargassum
would contain densities of Sargassum
below that which would concentrate
loggerhead sea turtles. They
recommended designating Sargassum
itself rather than designating a specified
area, in much the same manner as polar
ice is designated as critical habitat for
polar bears.

Response: We recognize the
Sargassum habitat identified in the
proposed rule is a large area. It is
precisely the dynamic and widespread
nature of Sargassum habitat that made
it a challenge to consider, and why we
did not propose to designate but rather
requested comments on where to
designate in the proposed rule. We have
identified an area of Sargassum habitat
that we believe is most beneficial to the
species and this is included in the final
designation under Section IV., Critical
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Habitat Identification. Generally, the
Sargassum habitat included in the
designation consists of the western Gulf
of Mexico to the eastern edge of the loop
current, through the Straits of Florida
and along the Atlantic coast from the
western edge of the Gulf Stream
eastward.

With regard to the notion of
designating Sargassum itself rather than
a specific area, the ESA requires us to
designate specific areas as critical
habitat, not features or components of
areas. While we recognize that it is
possible that in any given portion of the
critical habitat area at any given time
Sargassum may not provide adequate
cover and forage opportunities for
loggerhead turtles, it is not necessary
that PCEs of Sargassum habitat be
present in the designated area at all
times.

With regard to the polar bear critical
habitat designation, the polar ice in that
designation is treated much the same as
we have treated Sargassum. Recognizing
that it is dynamic in nature, particularly
with the season, the entire U.S. area
within which the polar bears use the ice
was designated, knowing that they do
not use all areas in all seasons or even
all years. The sea ice habitat area
identified in the final rule designating
polar bear critical habitat includes all
contiguous waters from the mean high
tide line of the mainland coast of Alaska
to the 300 m bathymetry depth contour
or the EEZ (75 FR 76086, December 7,
2010).

Comment 22: One commenter was
concerned with the high level of
uncertainty of the location of Sargassum
habitat at any point in time and noted
that the designation of essentially the
entire continental shelf of the northern
Gulf of Mexico as loggerhead critical
habitat appears to be based on an almost
complete lack of knowledge of the
natural variability in Sargassum
distribution and concentration. Further,
the first PCE of Sargassum habitat is
“Convergence zones, surface-water
downwelling areas, and other locations
where there are concentrated
components of the Sargassum
community in water temperatures
suitable for the optimal growth of
Sargassum and inhabitance of
loggerheads.” Yet Witherington et al.
(2012) concludes that because they
captured most turtles in Sargassum
outside dense convergence zones, a
direct correlation between strong
convergences and essential loggerhead
habitat cannot be made.

Response: We acknowledge it is
difficult to forecast when Sargassum
will be in a particular location on a
particular date, given the variability of

eddies, currents and weather; however,
some trends may be anticipated (see
Gower and King 2011). Sargassum
moves with the currents so that
Sargassum originating in the western
Gulf typically spreads to the eastern
Gulf and into the Atlantic, resulting in
a dynamic habitat that is important to
loggerheads wherever it occurs.

The section of the proposed rule that
is quoted in this comment refers
specifically to a correlation between
density of convergence zones and that of
loggerheads, but does not refute the
importance of Sargassum to
loggerheads. Read in its entirety, the
proposed rule (and Witherington et al.
2012) clearly states that young
loggerheads are indeed strongly
associated with Sargassum, but a direct
correlation between the strength of
convergences and the density of
loggerheads cannot be made. As we
noted in the proposed rule,
“Witherington et al. (2012) found that
the distribution of post-hatchling and
early juvenile loggerheads was
determined by the presence of
Sargassum. Indeed, in surveys in which
they measured the relative abundance of
sea turtles in transects of surface-pelagic
habitat across areas with and without
Sargassum, Witherington et al. (2012)
found that 89 percent of 1,884 post-
hatchling and juvenile turtles were
initially observed within 1 m of floating
Sargassum. Sargassumn rafts are likely
not the only habitat of this life stage, as
young turtles move through other areas
where Sargassum does not occur (Carr
and Meylan 1980); however,
loggerheads may be actively selecting
these habitats for shelter and foraging
opportunities.” (78 FR 43103, July 18,
2013). The proposed rule also notes
that, while it has been suggested that
turtle density increases with Sargassum
density and consolidation, especially
when Sargassum consolidation is linear
(Witherington et al. 2012),
“Witherington et al. (2012) captured
most turtles in Sargassum outside these
dense convergence zones (i.e., in
scattered patches, weak convergences,
windrows), so a direct correlation
between strong convergences and
essential loggerhead habitat cannot be
made” (78 FR 43104, July 18, 2013).

Comment 23: One letter with 5,552
signatures supported the designation of
Sargassum as discussed in the proposed
rule, and encouraged NMFS to explore
using existing methods of remote
sensing to track the wide distribution
and dynamic nature of Sargassum.
Examples of ways to provide guidan