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NATIONAL LABOR RELATIONS
BOARD

29 CFR Parts 101, 102, and 103

RIN 3142-AA08

Representation—Case Procedures

AGENCY: National Labor Relations
Board.

ACTION: Final rule.

SUMMARY: The National Labor Relations
Board (the Board) has decided to issue
this final rule for the purpose of
carrying out the provisions of the
National Labor Relations Act which
“protect[] the exercise by workers of
full freedom of association, self-
organization, and designation of
representatives of their own choosing,
for the purpose of negotiating the terms
and conditions of their employment or
other mutual aid or protection.” While
retaining the essentials of existing
representation case procedures, these
amendments remove unnecessary
barriers to the fair and expeditious
resolution of representation cases. They
simplify representation-case procedures,
codify best practices, and make them
more transparent and uniform across
regions. Duplicative and unnecessary
litigation is eliminated. Unnecessary
delay is reduced. Procedures for Board
review are simplified. Rules about
documents and communications are
modernized in light of changing
technology. In various ways, these
amendments provide targeted solutions
to discrete, specifically identified
problems to enable the Board to better
fulfill its duty to protect employees’
rights by fairly, efficiently, and
expeditiously resolving questions of
representation.

DATES: This rule will be effective on
April 14, 2015.

FOR FURTHER INFORMATION CONTACT: Gary
Shinners, Executive Secretary, National
Labor Relations Board, 1099 14th Street
NW., Washington, DC 20570, (202) 273—
3737 (this is not a toll-free number), 1—
866-315-6572 (TTY/TDD).

SUPPLEMENTARY INFORMATION:

I. Background on the Rulemaking

The National Labor Relations Board
administers the National Labor
Relations Act, which, among other
things, governs the formation of
collective-bargaining relationships
between employers and groups of
employees in the private sector. Section
7 of the Act, 29 U.S.C. 157, gives
employees the right to bargain
collectively through representatives of

their own choosing and to refrain from
such activity.

When employees and their employer
are unable to agree whether the
employees should be represented for
purposes of collective bargaining,
Section 9 of the Act, 29 U.S.C. 159,
gives the Board authority to resolve the
question of representation. As explained
in the NPRM, the Supreme Court has
repeatedly recognized that “Congress
has entrusted the Board with a wide
degree of discretion in establishing the
procedure and safeguards necessary to
insure the fair and free choice of
bargaining representatives by
employees.” NLRBv. A.]. Tower Co.,
329 U.S. 324, 330 (1946). “The control
of the election proceeding, and the
determination of the steps necessary to
conduct that election fairly were matters
which Congress entrusted to the Board
alone.” NLRBv. Waterman Steamship
Co., 309 U.S. 206, 226 (1940); see also
Southern Steamship Co. v. NLRB, 316
U.S. 31, 37 (1942).

Representation case procedures are
set forth in the statute, in Board
regulations, and in Board caselaw.! In
addition, the Board’s General Counsel
has prepared a non-binding
Casehandling Manual describing
representation case procedures in
detail .2

The Act itself sets forth only the basic
steps for resolving a question of
representation.? These are as follows.
First, a petition is filed by an employee,
a labor organization, or an employer.
Second, if there is reasonable cause, an
appropriate hearing is held to determine
whether a question of representation
exists, unless the parties agree that an
election should be conducted and agree
concerning election details. Hearing
officers are authorized to conduct pre-
election hearings, but may not make
recommendations as to the result. Third,
if there is a question of representation,
an election by secret ballot is conducted
in an appropriate unit. Fourth, the
results of the election are certified. The
statute also permits the Board to
delegate its authority to NLRB regional
directors. The statute provides that,

1The Board’s binding rules of procedure are
found primarily in 29 CFR part 102, subpart C.
Additional rules created by adjudication are found
throughout the corpus of Board decisional law. See,
NLRB v. Wyman-Gordon Co., 394 U.S. 759, 764,
770, 777,779 (1969).

2NLRB Casehandling Manual (Part Two)
Representation Proceedings. The relevant sections
of the Casehandling Manual are Sections 11000
through 11886. Unless otherwise noted, all
references to the Casehandling Manual are to the
August 2007 edition, which predated the NPRMs.

3 A question of representation is often referred to
as a ‘‘question concerning representation.” See, e.g.,
Casehandling Manual Section 11084.

upon request, the Board may review any
action of the regional director; however,
such requests do not stay regional
proceedings unless specifically ordered
by the Board.

Underlying these basic provisions is
the essential principle that
representation cases should be resolved
quickly and fairly. “[T]he Board must
adopt policies and promulgate rules and
regulations in order that employees’
votes may be recorded accurately,
efficiently and speedily.” A.J. Tower
Co., 329 U.S. at 331. Within the
framework of the current rules—as
discussed at length in the NPRM—the
Board, the General Counsel 4 and the
agency’s regional directors have sought
to achieve efficient, fair, uniform, and
timely resolution of representation
cases. In part, the final rule codifies best
practices developed over the years. This
ensures greater uniformity and
transparency.

But the Board’s experience has also
revealed problems—particularly in fully
litigated cases—which cannot be solved
without changing current practices and
rules. For example, pre-election
litigation has at times been disordered,
hampered by surprise and frivolous
disputes, and side-tracked by testimony
about matters that need not be decided
at that time. Additionally, the process
for Board review of regional director
actions has resulted in unnecessary
delays. Moreover, some rules have
become outdated as a result of changes
in communications technology and
practice. The final rule addresses these
and other problems as discussed below.

II. List of Amendments

This list provides a concise statement
of the various ways the final rule
changes or codifies current practice, and
the general reasoning in support. It is
not “an elaborate analysis of [the] rules
or of the detailed considerations upon
which they are based;” rather, it “is
designed to enable the public to obtain
a general idea of the purpose of, and a
statement of the basic justification for,
the rules.” 5 As this list shows, the
amendments provide targeted solutions
to discrete, specifically identified
problems.® All of these matters are

4The General Counsel administratively oversees
the regional directors. 29 U.S.C. 153(d).

58S. Rep. No. 752, at 225 (1945).

6In accordance with the discrete character of the
matters addressed by each of the amendments
listed, the Board hereby concludes that it would
adopt each of these amendments individually, or in
any combination, regardless of whether any of the
other amendments were made, except as expressly
noted in the more detailed discussion of the
particular sections below. For this reason, the
amendments are severable.
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discussed in greater detail below, along
with responses to the comments.

1. Representation petitions may be
filed with the Board electronically. The
prior rules required hard-copy or
facsimile filing, which should not be
necessary under contemporary litigation
practice and technological
advancements.

2. Representation petitions (and
related documents) must be served by
the petitioner, which will afford the
other parties the earliest possible notice
of the petition. The Board’s prior rules
did not require the petitioner to serve a
copy of its petition on the other parties.

3. At the same time the petition is
filed with the Board, the petitioner must
also provide evidence that employees
support the petition (the “showing of
interest”). Petitioner must also provide
the name and contact information of its
representative. The prior rules gave the
petitioner 48 hours after the petition to
file the showing of interest. This delay
is unnecessary.

4. When a petition is filed, the
employer must post and distribute to
employees a Board notice about the
petition and the potential for an election
to follow. Under prior practice, such
notice was voluntary (and less detailed).
The employees will benefit from a
uniform notice practice, which provides
them, equally and at an earlier date,
with meaningful information about the
petition, the Board’s election procedures
and their rights, and employers will
benefit from more detailed Board
guidance about compliance.

5. The pre-election hearing will
generally be scheduled to open 8 days
from notice of the hearing. This largely
codifies best practices in some regions,
where hearings were routinely
scheduled to open in 7 days to 10 days.
However, practice was not uniform
among regions, with some scheduling
hearings for 10 to 12 days, and actually
opening hearings in 13 to 15 days, or
even longer. The rule brings all regions
in line with best practices.

6. The pre-election hearing will
continue from day to day until
completed, absent extraordinary
circumstances. Prior practice did not
address the standard for granting
lengthy continuances, and sometimes
continuances unnecessarily delayed the
hearing.

7. Non-petitioning parties are required
to state a position responding to the
petition in writing 1 day before the pre-
election hearing is set to open. The
statement must identify the issues they
wish to litigate before the election;
litigation inconsistent with the
statement will not be permitted. Timely
amendments to the statement may be

made on a showing of good cause. The
employer must also provide a list of the
names, shifts, work locations, and job
classifications of the employees in the
petitioned-for unit, and any other
employees that it seeks to add to the
unit. The statement must also identify
the party’s representative for purposes
of the proceeding. Prior practice
requested parties to state positions and
provide a list of employees and job
classifications before the hearing, but
did not require production of such
information prior to the hearing. Prior
best practices required parties to take
positions on the issues orally at the
hearing. But practice was not uniform,
and in some cases hearing officers have
permitted parties to remain silent on
their position or to take shifting
positions during the hearing,
unnecessarily impeding the litigation.
Finally, our experience has
demonstrated that clear communication
about the specific employees involved
generally facilitates election agreements
or results in more orderly litigation.

8. At the start of the hearing, the
petitioner is required to respond on the
record to the issues raised by the other
parties in their statements of position.
Litigation inconsistent with the
response will not be permitted. If there
is a dispute between the parties, the
hearing officer has discretion to ask
each party to describe what evidence it
has in support of its position, i.e., make
an offer of proof. This codifies current
best practices, ensuring greater
uniformity and orderly litigation.

9. The purpose of the pre-election
hearing, to determine whether there is a
“‘question of representation,” 29 U.S.C.
159, is clearly identified. Prior rules did
not expressly state the purpose of the
hearing and, as discussed in item ten
below, sometimes litigation on collateral
issues resulted in substantial waste of
resources.

10. Once the issues are presented, the
regional director will decide which, if
any, voter eligibility questions should
be litigated before an election is held.
These decisions will be made bearing in
mind the purpose of the hearing.
Generally, only evidence that is relevant
to a question that will be decided may
be introduced at the pre-election
hearing. Prior rules required, e.g.,
litigation of any voter eligibility issues
that any party wished to litigate, even if
the regional director was not going to be
deciding that question, and even if the
particular voter eligibility question was
not necessary to resolving the existence
of a question of representation. This
practice has resulted in unnecessary
litigation. Once it is clear that an issue
need not be decided, and will not be

decided, no evidence need be
introduced on the matter.

11. The hearing will conclude with
oral argument, and no written briefing
will be permitted unless the regional
director grants permission to file such a
brief. Prior rules permitted parties to file
briefs which were often unnecessary
and delayed the regional director’s
decision in many cases.

12. The regional director must decide
the matter, and may not sua sponte
transfer it to the Board. The prior
transfer procedure was little used, ill
advised, and a source of delay; Board
decisions are generally improved by
obtaining the initial decision of the
regional director.

13. Absent waiver, a party may
request Board review of action of a
regional director delegated under
Section 3(b) of the Act. Requests will
only be granted for compelling reasons.
Requests may be filed any time during
the proceeding, or within 14 days after
a final disposition of the case by the
regional director. The prior rules
included a variety of means for asking
for Board review, including a “request
for review”” which only applied to the
direction of election; a complex set of
interlocking mechanisms for post-
election review which varied depending
upon the type of procedure chosen by
the regional director or the form of
election agreement; and a catchall
“special permission to appeal.” Review
of the direction of the election had to be
sought before the election, even though
the vote itself might moot the appeal.
The final rule improves the process for
Board review by giving parties an option
to wait and see whether election results
will moot a request for review that prior
rules required to be filed before the
election, and recognizes that Board
review is not necessary in most cases.
This will best serve Congress’s purpose
of ensuring that the regional director
can promptly resolve disputes unless
there is reason to interrupt proceedings
in a particular case.

14. A request for review will not
operate as a stay unless specifically
ordered by the Board. Stays and/or
requests for expedited consideration
will only be granted when necessary.
The prior rules included an automatic
stay of the count of ballots
(“impounding the ballots”) in any case
where a request was either granted or
pending before the Board at the time of
the election. A stay should not be
routine, but should be an extraordinary
form of relief.

15. Elections will no longer be
automatically stayed in anticipation of
requests for review. The prior rules
generally required the election which
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followed a Decision and Direction of
Election to be held between 25 and 30
days after the direction of election. The
stated purpose of this requirement was
to permit requests for review to be ruled
on by the Board in the interim. This
delay served little purpose, as few
requests were filed, and only a very
small fraction of these requests were
granted. Even where a request was
granted, the 25—-30 day waiting period in
the prior rules did nothing to prevent
unnecessary elections as the vote was
generally held as scheduled
notwithstanding the grant of the request.

16. The regional director will
ordinarily specify in the direction of
election the election details, such as the
date, time, place, and type of election
and the payroll period for eligibility.
Parties will take positions on these
matters in writing in the statement of
position and on the record before the
close of the hearing. Under prior
practice, election details were typically
addressed after the direction of election
was issued, which required further
consultation about matters that could
easily have been resolved earlier.

17. The long-standing instruction
from the Casehandling Manual that the
regional director will set the election for
the earliest date practicable is codified.
The statute was designed by Congress to
encourage expeditious elections, and
the rules require the regional director to
schedule the election in a manner
consistent with the statute.

18. The regional director will
ordinarily transmit the notice of election
at the same time as the direction of
election. Both may be transmitted
electronically. Previously, the notice
was transmitted by mail after the
direction of election.

19. If the employer customarily
communicates with its employees
electronically, it must distribute all
election notices to employees
electronically, in addition to posting
paper notices at the workplace. Prior
rules required only paper notices. This
change recognizes that modern
technology has transformed many
workplaces into virtual environments
where paper notices are less effective.

20. Within 2 business days of the
direction of election, employers must
electronically transmit to the other
parties and the regional director a list of
employees with contact information,
including more modern forms of contact
information such as personal email
addresses and phone numbers if the
employer has such contact information
in its possession. The list should also
include shifts, job classifications, and
work locations. The list may only be
used for certain purposes. Prior caselaw

gave employers 7 days to produce a list
of names and home addresses and send
it to the Board, which then served the
list on the parties. In addition to
simplifying and expediting service by
cutting out the middle man, the
amendments update the rules to
leverage the ways in which modern
technology has transformed
communications, recordkeeping and
record transmission. For instance, the
changes make information that is
routinely maintained in electronic form
more quickly available to the parties.
Recognizing the potential sensitivity of
the information, however, the rules also
restrict its use in order to guard against
potential abuse.

21. When a charge is filed alleging the
commission of unfair labor practices
that could compromise the fairness of
the election, the regional director has
discretion to delay (or “block”) the
election until the issue can be resolved.
Any party seeking to block the election
must simultaneously file an offer of
proof and promptly make witnesses
available. This rule largely codifies what
had been best practice while adding an
offer-of-proof requirement that will
expedite investigation and help weed
out meritless or abusive blocking
charges.

22. After the election, parties have 7
days to file both objections and offers of
proof in support. Objections, but not
offers, must be served by the objector on
other parties. Prior rules gave 7 days for
objections but 14 days for evidence in
support of the objections. The change is
made because unsupported objections
should not be filed, and 7 days is
typically adequate for the parties to
marshal their evidence.

23. If necessary, a post-election
hearing on challenges and/or objections
will be scheduled to open 21 days after
the tally of ballots or as soon as
practicable thereafter. Prior rules set no
timeline for opening the hearing, and
this rule will give adequate time for the
region to weed out unsupported and
frivolous objections while making the
process more transparent and uniform.

24. In every case, the regional director
will be required to issue a final
decision. Where applicable, the regional
director’s decision will be subject to
requests for review under the procedure
described in item 13 above. The prior
rules were unduly complex, and
frequently did not involve a final
regional director decision. Regional
directors can and should issue final
decisions because they are delegated
authority to do so pursuant to Section
3(b) and the Board’s rules, and are in the
best position to initially assess the facts.
Where necessary, Board decisions on

review are improved by first obtaining
the final decision of the regional
director.

25. Finally, the rule eliminates a
number of redundancies and
consolidates and reorganizes the
regulations so that they may be more
easily understood.

III. The Rulemaking Process

As the NPRM explains, the Board has
amended its representation case
procedures repeatedly over the years as
part of a continuing effort to improve
the process and eliminate unnecessary
delays. Indeed, the Board has amended
its representation case procedures more
than three dozen times without prior
notice or request for public comment.

In fact, the Board has seldom acted
through notice-and-comment
rulemaking on any subject. The Board
typically makes substantive policy
determinations in the course of
adjudication rather than through
rulemaking, although this practice has
occasionally drawn the ire of academic
commentators and the courts.”

The Board has thus asked for public
comments on few proposed rules of any
kind. A review of prior Board

7See R. Alexander Acosta, Rebuilding the Board:
An Argument for Structural Change, over Policy
Prescriptions, at the NLRB, 5 FIU L. Rev. 347, 351—
52 (2010); Merton C. Bernstein, The NLRB’s
Adjudication-Rule Making Dilemma Under the
Administrative Procedure Act, 79 Yale L.J. 571,
589-90, 593—-98 (1970); Samuel Estreicher, Policy
Oscillation at the Labor Board: A Plea for
Rulemaking, 37 Admin. L. Rev. 163, 170 (1985);
Jeffrey S. Lubbers, The Potential of Rulemaking by
the NLRB, 5 FIU L. Rev. 411, 414-17, 435 (Spring
2010); Kenneth Kahn, The NLRB and Higher
Education: The Failure of Policymaking Through
Adjudication, 21 UCLA L. Rev. 63, 84 (1973);
Charles J. Morris, The NLRB in the Dog House—Can
an Old Board Learn New Tricks?, 24 San Diego L.
Rev. 9, 27-42 (1987); Cornelius Peck, The
Atrophied Rulemaking Powers of the National
Labor Relations Board, 70 Yale L.J. 729, 730-34
(1961); Cornelius J. Peck, A Critique of the National
Labor Relations Board’s Performance in Policy
Formulation: Adjudication and Rule-Making, 117
U. Pa. L. Rev. 254, 260, 269-72 (1968); David L.
Shapiro, The Choice of Rulemaking or Adjudication
in the Development of Administrative Policy, 78
Harv. L. Rev. 921, 922 (1965); Carl S. Silverman,
The Case for the National Labor Relations Board’s
Use of Rulemaking in Asserting Jurisdiction, 25 Lab.
L.J. 607 (1974); and Berton B. Subrin, Conserving
Energy at the Labor Board: The Case for Making
Rules on Collective Bargaining Units, 32 Lab. L.J.
105 (1981); see also NLRB v. Bell Aerospace Co.,
416 U.S. 267, 295 (1974); NLRB v. Wyman-Gordon
Co., 394 U.S. 759, 764, 770, 777,779, 783 n.2
(1969). The Portland Cement Association (PCA)
contends, as it did in another recent Board
rulemaking, that the Board should place these and
other law review articles discussed in the NPRM
online for the public to read for free on
regulations.gov. Just as the Board replied in that
prior rulemaking, 76 FR 54014, the Board has
placed these articles in the hard copy docket, but
has not uploaded these articles to the electronic
docket because such an action could violate
copyright laws. It should also be noted that these
materials are generally available in libraries.
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rulemaking procedures reveals that,
until this proceeding commenced, the
Board had not held a public hearing
attended by all Board members for at
least half a century.8

A. Procedural History of This Rule

On June 22, 2011, the Board issued a
Notice of Proposed Rulemaking. The
Notice provided 60 days for comments
and 14 additional days for reply
comments. The Board issued press
releases about the proposals and placed
summaries, answers to frequently asked
questions, and other more detailed
information on its Web site
(www.nirb.gov). The Board held a public
hearing during the comment period, on
July 18 and 19, 2011, where the Board
members heard commentary and asked
questions of the speakers.

On November 30, 2011, the Board
members engaged in public
deliberations and a vote about whether
to draft and issue a final rule, and, on
December 22, 2011, a final rule issued.
76 FR 80138. A Federal court later held
that the Board had lacked a quorum in
issuing the final rule. See Chamber of
Commerce of the U.S. v. NLRB, 879 F.
Supp. 2d 18, 28-30 (D.D.C. May 14,
2012). However, because the court did
not reach the merits, the court also
“emphasize[d] that its ruling need not
necessarily spell the end of the final
rule for all time * * *. [N]othing
appears to prevent a properly
constituted quorum of the Board from
voting to adopt the rule if it has the
desire to do so.”

The Board then issued a proposed
rule on February 6, 2014 under the same
docket number as the prior NPRM and
containing the same proposals. 79 FR
7318 et seq. The Board again issued
press releases and placed supporting
documents on its Web site. This was “in
essence, a reissuance of the proposed
rule of June 22, 2011.” Id. The purpose
of this NPRM was to give a properly
constituted quorum of the Board a
“legally appropriate, administratively
efficient, and demonstrably fair process
for considering all the issues and
comments raised in the prior
proceeding, while giving an opportunity
for any additional commentary.” Id. at
7335.

The Board provided 60 additional
days for the submission of any new
comments, and 7 days for replies. The
Board advised commenters that it was

81n the rulemaking proceedings that resulted in
adoption of rules defining appropriate units in
acute care hospitals, the Board directed an
administrative law judge to hold a series of public
hearings to take evidence concerning the proposed
rules, but no Board members participated in the
hearings.

not necessary to ‘“resubmit any
comment or repeat any argument that
has already been made.” Id. at 7319.
During the reply period, on April 10 and
11, 2014, the Board held another public
hearing, at which the Board members
again heard commentary and asked
questions of the speakers.

In sum, the Board has accepted
comments on these proposals for a total
of 141 days, and held a total of 4 days
of oral hearings with live questioning by
Board members. Tens of thousands of
people have submitted comments on the
proposals, and Board members have
heard over one thousand transcript
pages of oral commentary.

The sole purpose of these procedures
was to give the Board the benefit of the
views of the public. To be clear, none
of this process was required by law: The
Board has never engaged in notice and
comment rulemaking on representation
case procedures, and all of the proposed
changes could have been made without
notice and comment—in part by
adjudication, and in part by simply
promulgating a final rule.®

Nonetheless, a number of comments
have criticized the Board’s process, both
in 2011 and again in 2014. At bottom,
the claim is that the process was
inadequate to meaningfully engage with
the public, and that the Board already
had its mind made up. We disagree.

1. Advanced NPRMs and Consultation
Under E.O. 13563

The 2011 comment of the Chamber of
Commerce of the United States of
America (the Chamber) provides a
representative example of criticism of
the 2011 pre-NPRM process. The
Chamber believes that the Board missed
“an opportunity to explore whether a
consensus could have been reached” on
the rule among stakeholder groups
through forums such as the American
Bar Association’s Labor and
Employment Law Section. The Chamber
concedes that stakeholders “have
widely divergent views,” but argues that
a consensus on at least some changes
might have been reached. The Chamber
suggests that the Board should
withdraw the NPRM and publish a more
open-ended Advanced Notice of
Proposed Rulemaking.

The Chamber cites Executive Order
13563 Section 2(c) (“Improving
Regulation and Regulatory Review”), 76

9The rule is primarily procedural as defined in
5 U.S.C. 553(b)(B), and therefore exempt from
notice and comment. To the extent portions of the
rule are substantive—for example, relating to
information in the voter lists—these changes could
have been made by adjudication, which is also
exempt from notice and comment. Wyman Gordon,
supra.

FR 51735, as support. Section 2(c) of the
Executive Order states that “[b]efore
issuing a proposed regulation, each
agency, where feasible and appropriate,
shall seek the views of those who are
likely to be affected * * *.” Id. In the
NPRM, the Board explained the
decision to issue a set of specific
proposals, rather than a more open-
ended Advanced NPRM, by stating that
“public participation would be more
orderly and meaningful if it was based
on * * * specific proposals.” 76 FR
36829. The Chamber incorrectly
suggests the Board conceded that it
violated the Executive Order, and
questions whether the comment process
actually was more orderly or
meaningful. Some other comments
suggest that the Board should have
engaged in negotiated rulemaking, or
that the pre-NPRM process was
insufficiently transparent.10

These arguments were repeated by the
Chamber and a number of other
commenters in 2014, most notably the
American Hospital Association (AHA
I1) 11 and their counsel at the public
hearing, (Testimony of Curt Kirschner
1I) who contended that the Board should
have issued an Advanced NPRM or
consulted with stakeholders before
reissuing the NPRM in February 2014.

An agency generally has discretion
over its pre-NPRM procedures,
including whether to use advanced
NPRMs, negotiated rulemaking, or other
pre-NPRM consultation. See Vermont
Yankee Nuclear Power Corp. v. Natural
Resources Defense Council, 435 U.S.
519, 543—44 (1978). Moreover, as
recognized by the AHA, the Board is not
directly subject to Executive Order
13563, nor is its language pertaining to
pre-NPRM procedures mandatory in any
event.

As explained in both NPRMs, in this
instance, the Board concluded that
beginning the process of public
comment by issuing NPRMs would be
the most effective method of
proceeding. The Board continues to
believe that following the notice-and-
comment procedures set forth in the
Administrative Procedure Act (APA)—
and thereby giving formal notice of
specific proposals to all members of the
public at the same time in the Federal
Register and permitting all members of

10 See, e.g., joint comment of HR Policy
Association and Society for Human Resource
Management (collectively, SHRM); Greater Easley
Chamber of Commerce; Georgia Association of
Manufacturers (GAM).

11 The preamble to the final rule uses the roman
numeral II to signify that a cited comment was
received during the second notice and comment
period in 2014. Comments cited without the roman
numeral IT were received during the first notice and
comment period in 2011.
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the public to comment on those
proposals through the same procedures
and during the same time periods—was
the fairest and soundest method of
proceeding.

The contents of the comments
themselves have also demonstrated the
doubtfulness of the Chamber’s
suggestion that a broad consensus might
have been reached through a different
process. As the Chamber concedes, the
labor-management bar is polarized on
many of the relevant issues. Given the
degree of polarization reflected at both
the public hearings and in the
comments—notwithstanding the 3
intervening years for members of the bar
to consider and consult on possible
improvements—consensus seems
unlikely.

Nor would an Advanced NPRM have
been an improvement on the present
process. Indeed, in this proceeding the
Board has already benefited from
something similar to the iterative
commenting process of an Advanced
NPRM. From the 2011 hearing, to the
2011 comment period, to the 2011 reply
period, to the 2014 comment period, to
the 2014 hearing and reply period, the
commenters have had the opportunity
to consider and respond to each other’s
views on many occasions. And, in
contrast to the typical Advanced NPRM,
the specificity of the proposals in the
NPRM encouraged many commenters to
focus on important details. With the
benefit of this repeated cross analysis
and close attention to detail, the Board
has modified its proposals in a number
of significant respects in this final rule.
We see no merit in the speculative
retrospective claim that something
better might have been achieved by
another process.

In sum, the Board’s pre-NPRM
process was lawful and appropriate.

2. The 2014 NPRM

A variety of inconsistent claims were
made by commenters about the
significance of the Board’s reissuing the
NPRM in 2014. Some argued that the
Board should have considered the 2011
comments before reissuing the NPRM.12
By contrast, some said that the Board
had considered and implicitly rejected
the 2011 comments, and that this
rejection required re-submitting the
same comments again, or that it
suggested that a final rule identical to

12 See, e.g., Chamber II; International Franchising
Association (IFA) IT; AHA II. Along the same lines,
some argued that the Board should have clarified
the proposals in light of questions raised in the
2011 comments. See, e.g., Association of the
Nonwoven Fabrics Industry (INDA) II.

the NPRM was a fait accompli.’® Some
faulted the Board for not addressing the
prior final rule of December of 2011.14

These arguments are misplaced, and
many are predicated on an
unsupportable and mistaken
interpretation of the NPRM. In early
2014, the recently appointed and
confirmed Board members had a choice
to make. Significant public effort had
been expended in commenting on a
proposed rule that—according to one
court—the Board had not yet lawfully
acted on. Thus, the questions posed by
the NPRM remained unanswered by the
Board. As years had passed since the
comment period had closed, the new
Board members were interested to know
whether the public had anything further
to say about the proposals.

That is why the Board reissued the
NPRM and reopened the comment
period. This process allowed the new
Board members an opportunity to
consider new comments and old
comments together in a single
proceeding.

This is reasonable. To consider and
analyze all the material submitted in the
2011 final rule—without considering
whether anyone’s views might have
changed in the intervening years—and
only then issuing a new proposed rule,
would have been substantially less
efficient. Where possible, it is far better,
in the Board’s judgment, to respond to
the comments once, rather than twice.

The 2014 NPRM reflected absolutely
no Board judgment about the 2011
comments. As the Board explained in
the NPRM, the purpose was simply to
re-raise, not resolve, the questions posed
and to allow the Board to make its
decisions about the final rule in light of
all the comments received.

The AHA claimed that the Board was
“hiding the ball from the public
regarding its current views of what
should be changed, in light of the
comments previously received and its
analysis of those comments. The
implication of the Board’s reissuance of
the same NPRM is that the public
comment process is, from the Board’s
perspective, largely perfunctory.” AHA
II.

This statement misses the point.
There was no ball to hide. The Board
reissued the NPRM because it wanted to
hear yet again from the public before
forming its views. This manifests a
greater respect for the public comment
process. As Member Hirozawa said in

13 See, e.g., Association of Equipment
Manufacturers (AEM) II; INDA 1II.

14 See, e.g., Senator Lamar Alexander and 17
Republican Senators (Senator Alexander and
Republican Senators) II.

responding to this point at the public
hearing:

Curt, if it makes you feel any better, we
don’t know where we’re headed, either.
There are a lot of difficult decisions that are
going to have to be made, a lot of questions
where there are significant considerations on
both sides, and there will be a lot of
discussion among the members during the
coming period of time * * *. Butin terms of
the views of the public, I think that I speak
for all five of the members here that we all
consider them very important and [an]
essential part of this process.

A similar point applies to the Board’s
consideration of the December 2011
final rule. Of course, the court held that
the rule itself is a legal nullity; without
the requisite vote (in the court’s
analysis), the Board never took action.
Although the various statements
associated with that publication are
important, and represent the carefully
considered views of three individual
Board members (two of whom are no
longer on the Board), it would be
strange, to say the least, if the Board
were somehow bound to consider and
respond to this non-action before it
could issue a proposed rule. Indeed,
although the Board has considered those
views in issuing the present final rule,
their function here is persuasive, not
authoritative.

In sum, the Board’s decision to
consider the 2011 comments, 2011
hearing testimony, 2011 final rule, and
2012 Board Member statements,
together and at the same time as the
2014 comments and 2014 hearing
testimony, is not only a reasonable
manner of proceeding, but clearly the
fairest and most efficient manner of
proceeding given the procedural posture
of this matter as it stood in early 2014.

3. The Length, Timing, and Location of
the Hearings

In 2011, the Board members held a 2-
day public hearing in Washington, DC,
approximately halfway through the
initial comment period, i.e., about 1
month after publication of the NPRM
and 1 month before the initial comment
period closed. All Board members heard
5-minute statements from speakers
representing diverse organizations and
groups, and then actively questioned the
speakers for an additional period of
time. This hearing was not legally
required.

Then, in 2014, the Board members
held another 2-day public hearing in
Washington, DC, in the week after the
close of the 2014 initial comment
period, i.e., during the reply period.15

15 After each public hearing in 2011 and 2014, the
transcripts containing each speaker’s testimony
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The Board first solicited requests to
speak, and instructed requesters to
clearly identify the particular proposed
changes and issues they wished to
address, and to summarize the
statements they wished to make. This
process enabled the Board to schedule
the speakers addressing similar issues to
speak in adjacent time slots. Everyone
who requested to speak was given an
opportunity to address the Board, and,
as time allowed, those who wished to
speak about multiple issues were given
an opportunity to address the Board
more than once.

The AHA compares this proceeding to
the hospital unit rulemaking and
essentially argues that the Board should
have held 14 days of hearings instead of
4. AHA 1L

Agencies are not bound to use the
same procedures in every rulemaking
proceeding. Otherwise, agencies could
neither learn from experience, e.g., what
rulemaking procedures are helpful and
what procedures are simply wasteful,
nor adopt procedures suited to the
precise question at stake.1® This
learning process is shown in the
changing nature of the hearings used by
the Board from the hospital rulemaking,
to the 2011 hearing, to the 2014 hearing.
At each phase the hearing process
became more meaningful and efficient.

This point was recognized by counsel
for the AHA itself, who “commend|[ed]
the Board on this public hearing
process,” particularly in comparison to
the 2011 hearing, and described the
exchange with Board members as
“gratifying,” “valuable,” and
“productive.” Kirschner II. The Board
agrees. The 5 minutes that speakers
were given on each issue was
supplemented by substantial time for
questioning and the opportunity for
written comments. Some speakers gave
2,000 words or more of well-informed
testimony during their allotted time.
The Board found that the speakers
provided informed, thorough, and
thoughtful analysis, and the back-and-
forth dialogue with the Board members
demonstrated the familiarity of the
speakers with the proposals. Again,
there was no such dialogue with Board
members in the hospital rulemaking
hearings—regardless of their length