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BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1040

[Docket No. CFPB—-2016—-0020]

RIN 3170-AA51

Arbitration Agreements

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; official
interpretations.

SUMMARY: Pursuant to section 1028(b) of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act, the Bureau of
Consumer Financial Protection (Bureau)
is issuing this final rule to regulate
arbitration agreements in contracts for
specified consumer financial product
and services. First, the final rule
prohibits covered providers of certain
consumer financial products and
services from using an agreement with
a consumer that provides for arbitration
of any future dispute between the
parties to bar the consumer from filing
or participating in a class action
concerning the covered consumer
financial product or service. Second, the
final rule requires covered providers
that are involved in an arbitration
pursuant to a pre-dispute arbitration
agreement to submit specified arbitral
records to the Bureau and also to submit
specified court records. The Bureau is
also adopting official interpretations to
the regulation.
DATES: Effective date: This regulation is
effective September 18, 2017.
Compliance date: Mandatory
compliance for pre-dispute arbitration
agreements entered into on or after
March 19, 2018.
FOR FURTHER INFORMATION CONTACT:
Benjamin Cady and Lawrence Lee
Counsels; Owen Bonheimer, Eric
Goldberg and Nora Rigby Senior
Counsels, Office of Regulations,
Consumer Financial Protection Bureau,
at 202—435-7700 or cfpb_reginquiries@
cfpb.gov.
SUPPLEMENTARY INFORMATION:

I. Summary of the Final Rule

On May 24, 2016, the Bureau of
Consumer Financial Protection
published a proposal to establish 12
CFR part 1040 to address certain aspects
of consumer finance dispute
resolution.! Following a public
comment period and review of
comments received, the Bureau is now
issuing a final rule governing

1 Arbitration Agreements, 81 FR 32830 (May 24,
2016).

agreements that provide for the
arbitration of any future disputes
between consumers and providers of
certain consumer financial products and
services.

Congress directed the Bureau to study
these pre-dispute arbitration agreements
in the Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank or Dodd-Frank Act).2 In 2015, the
Bureau published and delivered to
Congress a study of arbitration (Study).3
In the Dodd-Frank Act, Congress also
authorized the Bureau, after completing
the Study, to issue regulations
restricting or prohibiting the use of
arbitration agreements if the Bureau
found that such rules would be in the
public interest and for the protection of
consumers.* Congress also required that
the findings in any such rule be
consistent with the Bureau’s Study.5 In
accordance with this authority, the final
rule issued today imposes two sets of
limitations on the use of pre-dispute
arbitration agreements by covered
providers of consumer financial
products and services. First, the final
rule prohibits providers from using a
pre-dispute arbitration agreement to
block consumer class actions in court
and requires most providers to insert
language into their arbitration
agreements reflecting this limitation.
This final rule is based on the Bureau’s
findings—which are consistent with the
Study—that pre-dispute arbitration
agreements are being widely used to
prevent consumers from seeking relief
from legal violations on a class basis,
and that consumers rarely file
individual lawsuits or arbitration cases
to obtain such relief.

Second, the final rule requires
providers that use pre-dispute
arbitration agreements to submit certain
records relating to arbitral and court
proceedings to the Bureau. The Bureau
will use the information it collects to
continue monitoring arbitral and court
proceedings to determine whether there
are developments that raise consumer
protection concerns that may warrant
further Bureau action. The Bureau is
also finalizing provisions that will
require it to publish the materials it

2Public Law 111-203, 124 Stat. 1376 (2010),
section 1028(a).

3Bureau of Consumer Fin. Prot., ““Arbitration
Study: Report to Congress, Pursuant to Dodd-Frank
Wall Street Reform and Consumer Protection Act
§1028(a),” (2015), available at http://
files.consumerfinance.gov/f/201503_cfpb_
arbitration-study-report-to-congress-2015.pdf.
Specific portions of the Study are cited in this final
rule where relevant, and the entire Study will be
included in the docket for this rulemaking at
www.regulations.gov.

4Dodd-Frank section 1028(b).

51d.

collects on its Web site with appropriate
redactions as warranted, to provide
greater transparency into the arbitration
of consumer disputes.

The final rule applies to providers of
certain consumer financial products and
services in the core consumer financial
markets of lending money, storing
money, and moving or exchanging
money, including, subject to certain
exclusions specified in the rule,
providers that are engaged in:

¢ Extending consumer credit,
participating in consumer credit
decisions, or referring or selecting
creditors for non-incidental consumer
credit, each when done by a creditor
under Regulation B implementing the
Equal Credit Opportunity Act (ECOA),
acquiring or selling consumer credit,
and servicing an extension of consumer
credit;

¢ extending or brokering automobile
leases as defined in Bureau regulation;

¢ providing services to assist with
debt management or debt settlement, to
modify the terms of any extension of
consumer credit, or to avoid foreclosure,
and providing products or services
represented to remove derogatory
information from, or to improve, a
person’s credit history, credit record, or
credit rating;

¢ providing directly to a consumer a
consumer report as defined in the Fair
Credit Reporting Act (FCRA), a credit
score, or other information specific to a
consumer derived from a consumer file,
except for certain exempted adverse
action notices (such as those provided
by employers);

¢ providing accounts under the Truth
in Savings Act (TISA) and accounts and
remittance transfers subject to the
Electronic Fund Transfer Act (EFTA);

¢ transmitting or exchanging funds
(except when necessary to another
product or service not covered by this
rule offered or provided by the person
transmitting or exchanging funds),
certain other payment processing
services, and check cashing, check
collection, or check guaranty services
consistent with the Dodd-Frank Act;
and

e collecting debt arising from any of
the above products or services by a
provider of any of the above products or
services, their affiliates, an acquirer or
purchaser of consumer credit, or a
person acting on behalf of any of these
persons, or by a debt collector as
defined by the Fair Debt Collection
Practices Act (FDCPA).

Consistent with the Dodd-Frank Act,
the final rule applies only to agreements
entered into after the end of the 180-day
period beginning on the regulation’s
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effective date.® The Bureau is adopting
an effective date of 60 days after the
final rule is published in the Federal
Register. To facilitate implementation
and ensure compliance, the final rule
requires providers in most cases to
insert specified language into their
arbitration agreements to explain the
effect of the rule. The final rule also
permits providers of general-purpose
reloadable prepaid cards to continue
selling packages that contain non-
compliant arbitration agreements, if
they give consumers a compliant
agreement as soon as consumers register
their cards and the providers comply
with the final rule’s requirement not to
use an arbitration agreement to block a
class action.

II. Background

Arbitration is a dispute resolution
process in which the parties choose one
or more neutral third parties to make a
final and binding decision resolving the
dispute.” Parties may include language
in their contracts, before any dispute
has arisen, committing to resolve future
disputes between them in arbitration
rather than in court or allowing either
party the option to seek resolution of a
future dispute in arbitration. Such pre-
dispute arbitration agreements—which
this final rule generally refers to as
“arbitration agreements”’§ 8—have a
long history, primarily in commercial
contracts, where companies historically
had bargained to create agreements
tailored to their needs.® In 1925,
Congress passed what is now known as
the Federal Arbitration Act (FAA) to
require that courts enforce agreements
to arbitrate, including those entered into
both before and after a dispute has
arisen.10

In the last few decades, companies
have begun inserting arbitration
agreements in a wide variety of
standard-form contracts, such as in
contracts between companies and
consumers, employees, and investors.
As is underscored by the range of
comments received on the proposal, the
use of arbitration agreements in such
contracts has become a contentious legal
and policy issue due to concerns about
whether the effects of arbitration
agreements are salient to consumers,
whether arbitration has proved to be a
fair and efficient dispute resolution

6 Dodd-Frank section 1028(d).

7 ““Arbitration,” Black’s Law Dictionary (10th ed.
2014).

8 Section 1040.2(d) defines the phrase “pre-
dispute arbitration agreement.” When referring to
the definition, in § 1040.2(d), this final rule uses the
full term or otherwise clarifies the intended usage.

9 See infra Part IL.C.

109 U.S.C. 1 et seq.

mechanism, and whether arbitration
agreements effectively discourage and
limit the filing or resolution of certain
claims in court or in arbitration.

In recent years, Congress has taken
steps to restrict the use of arbitration
agreements in connection with certain
consumer financial products and
services and other consumer and
investor relationships. Most recently, in
the 2010 Dodd-Frank Act, Congress
prohibited the use of arbitration
agreements in connection with mortgage
loans,? authorized the Securities and
Exchange Commission (SEC) to regulate
arbitration agreements in contracts
between consumers and securities
broker-dealers and investment
advisers,12 and prohibited the use of
arbitration agreements in connection
with certain whistleblower
proceedings.13

In addition, and of particular
relevance here, Congress directed the
Bureau to study the use of arbitration
agreements in connection with other,
non-mortgage consumer financial
products and services and authorized
the Bureau to prohibit or restrict the use
of such agreements if it finds that such
action is in the public interest and for
the protection of consumers.# Congress
also required that the findings in any
such rule be consistent with the study.15
The Bureau solicited input on the
appropriate scope, methods, and data
sources for the study in 201216 and
released results of its three-year Study
in March 2015.7 Part III of this final
rule summarizes the Bureau’s process
for completing the Study and its results.
To place these results in greater context,
this part provides a brief overview of:
(1) Consumers’ rights under Federal and
State laws governing consumer financial
products and services; (2) court
mechanisms for seeking relief where
those rights have been violated, and, in
particular, the role of the class action
device in protecting consumers; and (3)
the evolution of arbitration agreements

11Dodd-Frank section 1414(e) (codified as 15
U.S.C. 1639c(e)).

12 Dodd-Frank sections 921(a) and 921(b)
(codified as 15 U.S.C. 780(0) and 15 U.S.C. 80b—
5(f)).

13Dodd-Frank section 922(b) (codified as 18
U.S.C. 1514A(e)).

14 Dodd-Frank section 1028(b).

151d.

16 Bureau of Consumer Fin. Prot., Request for
Information Regarding Scope, Methods and Data
Sources for Conducting Study of Pre-Dispute
Arbitration Agreements, 77 FR 25148 (Apr. 27,
2012) (hereinafter Arbitration Study RFI).

17 Study, supra note 3. The Bureau also delivered
the Study to Congress. See also Letter from
Catherine Galicia, Ass’t Dir. of Legis. Aff., Bureau
of Consumer Fin. Prot., to Hon. Jeb Hensarling,
Chairman, Comm. on Fin. Serv. (Mar. 10, 2015) (on
file with the Bureau).

and their increasing use in markets for
consumer financial products and
services.

A. Consumer Rights Under Federal and
State Laws Governing Consumer
Financial Products and Services

Companies typically provide
consumer financial products and
services under the terms of a written
contract. In addition to being governed
by such contracts and the relevant
State’s contract law, the relationship
between a consumer and a financial
service provider is typically governed
by consumer protection laws at the State
level, Federal level, or both, as well as
by other State laws of general
applicability (such as tort law).
Collectively, these laws create legal
rights for consumers and impose duties
on the providers of financial products
and services that are subject to those
laws and, depending on the contract
and the product or service, a service
provider to the underlying provider.

Early Consumer Protection in the Law

Prior to the twentieth century, the law
generally embraced the notion of caveat
emptor, or ‘buyer beware” in consumer
affairs.18 State common law afforded
some minimal consumer protections
against fraud, usury, or breach of
contract, but these common law
protections were limited in scope. In the
first half of the twentieth century,
Congress began passing legislation
intended to protect consumers, such as
the Wheeler-Lea Act of 1938.19 The
Wheeler-Lea Act amended the Federal
Trade Commission Act of 1914 (FTC
Act) to provide the FTC with the
authority to pursue unfair or deceptive
acts and practices.2° These early Federal
laws did not provide for private rights
of action, meaning that they could only
be enforced by the government.

Modern Era of Federal Consumer
Financial Protections

In the late 1960s, Congress began
passing consumer protection laws
focused on financial products,
beginning with the Consumer Credit

18 Caveat emptor assumed that buyer and seller
conducted business face to face on roughly equal
terms (much as English common law assumed that
civil actions generally involved roughly equal
parties in direct contact with each other). J.R.
Franke & D.A. Ballam, “New Application of
Consumer Protection Law: Judicial Activism or
Legislative Directive,”” 32 Santa Clara L. Rev. 347,
at 351-55 (1992).

19 Wheeler-Lea Act of 1938, Public Law 75-447,
52 Stat. 111 (1938).

20 See FTC Act section 5. Prior to the Wheeler-
Lea Act, the FTC had the authority to reach “unfair
methods of competition in commerce” but only if
they had an anticompetitive effect. See FTC v.
Raladam Co., 283 U.S. 643, 649 (1931).
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Protection Act (CCPA) in 1968.21 The
CCPA included the Truth in Lending
Act (TILA), which imposed disclosure
and other requirements on creditors.22
In contrast to earlier consumer
protection laws such as the Wheeler-Lea
Act, TILA permits private enforcement
by providing consumers with a private
right of action, authorizing consumers to
pursue claims for actual damages and
statutory damages and allowing
consumers who prevail in litigation to
recover their attorney’s fees and costs.23

Congress followed the enactment of
TILA with several other consumer
financial protection laws, many of
which provided private rights of action
for at least some statutory violations.
For example, in 1970, Congress passed
the FCRA, which promotes the
accuracy, fairness, and privacy of
consumer information contained in the
files of consumer reporting agencies, as
well as providing consumers access to
their own information.24 In 1974,
Congress passed the ECOA to prohibit
creditors from discriminating against
applicants with respect to credit
transactions.25 In 1977, Congress passed
the FDCPA to promote the fair treatment
of consumers who are subject to debt
collection activities.26

In the 1960s, States began passing
their own consumer protection statutes
modeled on the FTC Act to prohibit
unfair and deceptive practices. Unlike
the FTC Act, however, these State
statutes typically provide for private

21Public Law 90-321, 82 Stat. 146 (1968).

22]d. at title I.

2315 U.S.C. 1640(a).

24 Public Law 91-508, 84 Stat. 1114-2 (1970).

25 Congress amended that law in 1976. Public
Law 94-239, 90 Stat. 251 (1976).

26 Public Law 95-109, 91 Stat. 874 (1977). Other
such Federal consumer protection laws include
those enumerated in the Dodd-Frank Act and made
subject to the Bureau’s rulemaking, supervision,
and enforcement authority: Alternative Mortgage
Transaction Parity Act of 1982, 12 U.S.C. 3801;
Consumer Leasing Act of 1976, 15 U.S.C. 1667;
Electronic Fund Transfer Act (EFTA), 15 U.S.C.
1693 (except with respect to § 920 of that Act); Fair
Credit Billing Act, 15 U.S.C. 1666; Home Mortgage
Disclosure Act of 1975, 12 U.S.C. 2801; Home
Owners Protection Act of 1998, 12 U.S.C. 4901;
Federal Deposit Insurance Act, 12 U.S.C. 1831t (b)-
(f); Gramm-Leach-Bliley Act 15 U.S.C. 6802—-09
(except with respect to section 505 as it applies to
section 501(b) of that Act); Home Ownership and
Equity Protection Act of 1994 (HOEPA), 15 U.S.C.
1601; Interstate Land Sales Full Disclosure Act, 15
U.S.C. 1701; Real Estate Settlement Procedures Act
of 1974 (RESPA), 12 U.S.C. 2601; S.A.F.E. Mortgage
Licensing Act of 2008, 12 U.S.C. 5101; Truth in
Savings Act (TISA), 12 U.S.C. 4301, and section 626
of the Omnibus Appropriations Act of 2009, 15
U.S.C. 1638. Federal consumer protection laws also
include the Bureau’s authority to take action to
prevent a covered person or service provider from
committing or engaging in an unfair, deceptive, and
abusive acts or practices, Dodd-Frank section 1031,
and its disclosure authority, Dodd-Frank section
1032.

enforcement.2” The FTC encouraged the
adoption of consumer protection
statutes at the State level and worked
directly with the Council of State
Governments to draft the Uniform Trade
Practices Act and Consumer Protection
Law, which served as a model for many
State consumer protection statutes.28
Currently, 49 of the 50 States and the
District of Columbia have State
consumer protection statutes modeled
on the FTC Act that allow for private
rights of action.29

Class Actions Pursuant to Federal
Consumer Protection Laws

In 1966, shortly before Congress first
began passing the wave of consumer
financial protection statutes described
above, the Federal Rules of Civil
Procedure (Federal Rules or FRCP) were
amended to make class actions
substantially more available to litigants,
including consumers. The class action
procedure in the Federal Rules, as
discussed in detail in Part II.B below,
allows an individual to group his or her
claims together with those of other,
absent individuals in one lawsuit under
certain circumstances and to obtain
monetary or injunctive relief for the
group. Because TILA and the other
Federal consumer protection statutes
discussed above permitted private rights
of action, those private rights of action
were enforceable through a class action,
unless the statute expressly prohibited
class actions.30

Indeed, Congress affirmatively
calibrated enforcement through private
class actions in several of the consumer
protection statutes by specifically
referring to class actions and adopting
statutory damage schemes that are
capped by a percentage of the
defendants’ net worth.3! For example,
when consumers initially sought to
bring TILA class actions, a number of
courts applying Federal Rule 23 denied
motions to certify a class because of the
prospect of extremely large damages

27 Victor E. Schwartz & Cary Silverman,
“Common Sense Construction of Consumer
Protection Acts,” 54 U. Kan. L. Rev. 1, at 15-16
(2005).

28]d.

29]d. at 16. Every State prohibits deception; some
prohibit unfair practices as well. See Carolyn L.
Carter, “Consumer Protection in the States,” Nat’l
Consumer L. Ctr., at 5 (2009), available at https://
www.nclc.org/images/pdf/udap/report_50_
states.pdf.

30 See, e.g., Wilcox v. Commerce Bank of Kansas
City, 474 F.2d 336, 343—44 (10th Cir. 1973).

31 A minority of Federal statutes provide private
rights of action but do not cap damages in class
action cases. For example, the Telephone Consumer
Protection Act (47 U.S.C. 227(b)(3)), the FCRA (15
U.S.C. 1681n, 16810), and the Credit Repair
Organizations Act (15 U.S.C. 1679g) do not cap
damages in class action cases.

resulting from the aggregation of a large
number of claims for statutory
damages.32 Congress addressed this by
amending TILA in 1974 to cap class
action damages in such cases to the
lesser of 1 percent of the defendant’s
assets or $100,000.33 Congress has twice
increased the cap on class action
damages in TILA: To $500,000 in 1976
and $1,000,000 in 2010.3¢ Many other
statutes similarly cap damages in class
actions.35 Further, the legislative history
of other statutes indicates a particular
intent to permit class actions given the
potential for a small recovery in many
consumer finance cases for individual
damages.3¢ Similarly, many State
legislatures contemplated consumers’
filing of class actions to vindicate
violations of their versions of the FTC
Act.37 A minority of States expressly
prohibit class actions to enforce their
FTC Acts.38

32 See, e.g., Ratner v. Chem. Bank N.Y. Trust Co.,
54 FRD. 412, 416 (S.D.N.Y. 1972).

33 See Public Law 93-495, 88 Stat. 1518, section
408(a).

34 Truth in Lending Act Amendments, Public Law
94-240, 90 Stat. 260 (1976); Dodd-Frank section
1416(a)(2).

35For example, ECOA provides for the full
recovery of actual damages on a class basis and caps
punitive damages to the lesser of $500,000 or 1
percent of a creditor’s net worth; RESPA limits total
class action damages (including actual or statutory
damages) to the lesser of $1,000,000 or 1 percent
of the net worth of a mortgage servicer; the FDCPA
limits class action recoveries to the lesser of
$500,000 or 1 percent of the net worth of the debt
collector; and EFTA provides for a cap on statutory
damages in class actions to the lesser of $500,000
or 1 percent of a defendant’s net worth and lists
factors to consider in determining the proper
amount of a class award. See 15 U.S.C. 1691e(b)
(ECOA), 12 U.S.C. 2605(f)(2) (RESPA), 15 U.S.C.
1692k(a)(2)(B) (FDCPA), and 15 U.S.C.
1693m(a)(2)(B) (EFTA).

36 See, e.g., Electronic Fund Transfer Act, H. Rept.
No. 95-1315, at 15 (1978). The Report stated:
“Without a class-action suit an institution could
violate the title with respect to thousands of
consumers without their knowledge, if its financial
impact was small enough or hard to discover. Class
action suits for damages are an essential part of
enforcement of the bill because all too often,
although many consumers have been harmed, the
actual damages in contrast to the legal costs to
individuals are not enough to encourage a
consumer to sue. Suits might only be brought for
violations resulting in large individual losses while
many small individual losses could quickly add up
to thousands of dollars.”

37 The UDAP laws of at least 14 States expressly
permit class action lawsuits. See, e.g., Cal. Bus. &
Prof. Code 17203 (2016); Haw. Rev. Stat. Ann. sec.
480-13.3 (2015); Idaho Code Ann. sec. 48—-608(1)
(2015); Ind. Code Ann. sec. 24—5-0.5—4(b) (2015);
Kan. Stat. Ann. sec. 50-634(c) and (d) (2012); Mass.
Gen. Laws ch. 93A, sec. 9(2) (2016); Mich. Comp.
Laws sec. 445.911(3) (2015); Mo. Rev. Stat. sec.
407.025(2) and (3) (2015); N.H. Rev. Stat. sec. 358—
A:10-a (2015); N.M. Stat. sec. 57-12—10(E) (2015);
Ohio Rev. Code sec. 1345.09(B) (2016); R.I. Gen.
Laws sec. 6-13.1-5.2(b) (2015); Utah Code secs. 13—
11-19 and 20 (2015); Wyo. Stat. sec. 40—12—108(b)
(2015).

38 See, e.g., Ala. Code sec. 8—19-10(f) (2002); Ga.
Code Ann. sec. 10-1-399 (2015); La. Rev. Stat. Ann.
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B. History and Purpose of the Class
Action Procedure

The default rule in United States
courts, inherited from England, is that
only those who appear as parties to a
given case are bound by its outcome.39
As early as the medieval period,
however, English courts recognized that
litigating many individual cases
regarding the same issue was inefficient
for all parties and thus began to permit
a single person in a single case to
represent a group of people with
common interests.%0 English courts later
developed a procedure called the “bill
of peace” to adjudicate disputes
involving common questions and
multiple parties in a single action. The
process allowed for judgments binding
all group members—whether or not they
were participants in the suit—and
contained most of the basic elements of
what is now called class action
litigation.41

The bill of peace was recognized in
early United States case law and
ultimately adopted by several State
courts and the Federal courts.*2
Nevertheless, the use and impact of that
procedure remained relatively limited
through the nineteenth and into the
twentieth centuries. In 1938, the Federal
Rules were adopted to govern civil
litigation in Federal court, and Federal
Rule 23 established a procedure for
class actions.#3 That procedure’s ability
to bind absent class members was never
clear, however.44

That changed in 1966, when Federal
Rule 23 was amended to create the class
action mechanism that largely persists

sec. 51:1409(A) (2006); Mont. Code Ann. sec. 30—
14-133(1) (2003); S.C. Code Ann. sec. 37-5-202(1)
(1999).

39 Ortiz v. Fibreboard Corp., 527 U.S. 815, 832—
33 (1999).

40 For instance, in early English cases, a local
priest might represent his parish, or a guild might
be represented by its formal leadership. Samuel
Issacharoff, “Assembling Class Actions,” 90 Wash
U. L. Rev. 699, at 704 (2013) (citing Stephen C.
Yeazell, From Medieval Group Litigation to the
Modern Class Action 40 (1987)).

417A Charles Alan Wright & Arthur R. Miller,
“Federal Practice and Procedure: Civil §1751” (3d
ed. 2002).

42 Id. Federal Equity Rule 48, in effect from 1842
to 1912, officially recognized representative suits
where parties were too numerous to be
conveniently brought before the court, but did not
bind absent members to the judgment. Id. In 1912,
Federal Equity Rule 38 replaced Rule 48 and
allowed absent members to be bound by a final
judgment. Id.

43 See Fed. R. Civ. P. 23 (1938).

44 See American Pipe & Constr. Co. v. Utah, 414
U.S. 538, 545-46 (1974) (“The Rule [prior to its
amendment] . . . contained no mechanism for
determining at any point in advance of final
judgment which of those potential members of the
class claimed in the complaint were actual
members and would be bound by the judgment.”).

in the same form to this day.4® Federal
Rule 23 was amended at least in part to
promote efficiency in the courts and to
provide for compensation of individuals
when many are harmed by the same
conduct.#¢ The 1966 revisions to
Federal Rule 23 prompted similar
changes in most States. As the Supreme
Court has since explained, class actions
promote efficiency in that “the . . .
device saves the resources of both the
courts and the parties by permitting an
issue potentially affecting every [class
member] to be litigated in an
economical fashion under Rule 23.” 47
As to small harms, class actions provide
a mechanism for compensating
individuals where “the amounts at stake
for individuals may be so small that
separate suits would be

impracticable.” 48 Class actions have
been brought not only by individuals,
but also by companies, including
financial institutions.49

45 See, e.g., Robert H. Klonoff, “The Decline of
Class Actions,” 90 Wash. U. L. Rev. 729, at 746—

47 (2013) (“The Rule 23(a) and (b) criteria, by their
terms, have not changed in any significant way
since 1966, but some courts have become
increasingly skeptical in reviewing whether a
particular case satisfies those requirements”). In
1966, a member of the Advisory Committee
explained that the class action device was designed
to bind all absent class members because
“Requiring . . . individuals affirmatively to request
inclusion in the lawsuit would result in freezing out
the claims of people—especially small claims held
by small people—who for one reason or another,
ignorance, timidity, unfamiliarity with business or
legal matters, will simply not take the affirmative
step. The moral justification for treating such
people as null quantities is questionable. For them
the class action serves something like the function
of an administrative proceeding where scattered
individual interests are represented by the
Government.”” Benjamin Kaplan, ““Continuing the
Work of the Civil Committee: 1966 Amendments of
the Federal Rules of Civil Procedure (i),” 81 Harv.
L. Rev. 356, at 397-98 (1967).

46 See American Pipe, 414 U.S. at 553 (“A
contrary rule allowing participation only by those
potential members of the class who had earlier filed
motions to intervene in the suit would deprive Rule
23 class actions of the efficiency and economy of
litigation which is a principal purpose of the
procedure.”).

47 Califano v. Yamasaki, 442 U.S. 682, 701 (1979).

48 Amchem Prod., Inc. v. Windsor, 521 U.S. 591,
616 (1997), citing Fed. R. Civ. P. 23 advisory
committee’s note, 28 U.S.C. app. at 698 (stating that
a class action may be justified under Federal Rule
23 where “‘the class may have a high degree of
cohesion and prosecution of the action through
representatives would be quite unobjectionable, or
the amounts at stake for individuals may be so
small that separate suits would be impracticable”).
See also id. at 617 (citing Mace v. Van Ru Credit
Corp., 109 F.3d 338, 344 (7th Cir. 1997) (“The
policy at the very core of the class action
mechanism is to overcome the problem that small
recoveries do not provide the incentive for any
individual to bring a solo action prosecuting his or
her own rights. A class action solves this problem
by aggregating the relatively paltry potential
recoveries into something worth someone’s (usually
an attorney’s) labor.”).

49 See, e.g., Class Action Complaint, Bellwether
Community Credit Union v. Chipotle Mexican Grill

Class Action Procedure Pursuant to
Federal Rule 23

A class action can be filed and
maintained under Federal Rule 23 in
any case where there is a private right
to bring a civil action in Federal court,
unless otherwise prohibited by law.50
Pursuant to Federal Rule 23(a), a class
action must meet all of the following
requirements: (1) A class of a size such
that joinder of each member as an
individual litigant is impracticable; (2)
questions of law or fact common to the
class; (3) a class representative whose
claims or defenses are typical of those
of the class; and (4) that the class
representative will adequately represent
those interests.51 The first two
prerequisites—numerosity and
commonality—focus on the absent or
represented class, while the latter two
tests—typicality and adequacy—address
the desired qualifications of the class
representative. Pursuant to Federal Rule
23(b), a class action also must meet one
of the following requirements: (1)
Prosecution of separate actions risks
either inconsistent adjudications that
would establish incompatible standards
of conduct for the defendant or would,
as a practical matter, be dispositive of
the interests of others; (2) defendants
have acted or refused to act on grounds
generally applicable to the class; or (3)
common questions of law or fact
predominate over any individual class
member’s questions, and a class action
is superior to other methods of
adjudication.

These and other requirements of
Federal Rule 23 are designed to ensure
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